IN THE SUPREME COURT 

OF ARIZONA 


                
 Case No.: CV-12-0353-SA
JOHN STUART, Victim, 

                                        Petitioner

vs.

PHOENIX POLICE DEPARTMENT 

HOMICIDE DETECTIVE PAUL DALTON, 

PHOENIX POLICE DEPARTMENT 

CSS DETECTIVE BRYAN KORUS, 

MARICOPA COUNTY MEDICAL 

EXAMINER’S OFFICE 
M.E. DR. ROBERT LYONS, 

JOHN DOES 1-100, Perpetrators / Scienters 
                                         Respondents
________________________________________/


         MOTION TO WITHDRAW AND PRECLUDE 
                ARIZONA ATTORNEY GENERAL TOM HORNE, 
MARICOPA COUNTY ATTORNEY WILLIAM MONTGOMERY, 
           AND ANY AND ALL ATTORNEYS EMPLOYED BY 
                         AND/OR INVOLVED IN ANY WAY  

        WITH THE ARIZONA ATTORNEY GENERAL’S OFFICE   

     AND/OR THE MARICOPA COUNTY ATTORNEY’S OFFICE  

                     FROM REPRESENTING RESPONDENTS 
                           FOR CONFLICT OF INTEREST.


John Stuart, Victim, Petitioner, a civilian and a layman in Arizona, (hereinafter “Petitioner”) moves this honorable Court to issue an order withdrawing and precluding the Arizona Attorney General Tom Horne, the Maricopa County Attorney William Montgomery, and any and all attorneys employed by and/or involved in any way with the Arizona Attorney General’s Office and/or the Maricopa County Attorney’s Office from representing any and/or all of the Respondents in this matter for the conflict of interest said persons and offices have in regards to this matter. 

Petitioner’s Motion is based upon the following Memorandum of Points and Authorities.  

DATED this 26th day of October, 2012.



With all rights,






By: _______________, without prejudice
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   MEMORANDUM OF POINTS AND AUTHORITIES
I


    CONFLICT OF INTEREST

A.
Arizona Attorney General Tom Horne (hereinafter “AG Horne”): 
1.
AG Horne has a personal interest in the outcome of this matter and may be called to testify. 
2.
AG Horne and/or his representative(s) and Petitioner have communicated and/or corresponded in this matter and said communication(s) and/or correspondence may be included in motions and/or oral arguments and may be the subject of testimony.


B.
Maricopa County Attorney William Montgomery (hereinafter “CA Montgomery”): 
1.
CA Montgomery has a personal interest in the outcome of this matter and may be called to testify. 
2.
CA Montgomery and/or his representative(s) and Petitioner have communicated and/or corresponded in this matter and said communication(s) and/or correspondence may be included in motions and/or oral arguments, and may be the subject of testimony. 
3.
CA Montgomery has also discussed the relevant criminal case relevant with other parties and those discussions and/or parties may also be included in motions and/or oral arguments; and/or said parties may be called to testify.

C.
The Arizona Attorney General’s Office: 

1.
The Arizona Attorney General’s Office and its employees and attorneys involved in any way with the office have an interest in the outcome of this matter in as much as if Petitioner is successful the office, its employees and attorneys involved with the office will be effected in numerous ways.

2.
The Arizona Attorney General’s Office has previously refused to file the Quo Warranto when requested by Petitioner. 

3.
Employees and/or attorneys involved with the Arizona Attorney General’s Office may be called to testify.


D.
The Maricopa County Attorney’s Office: 

1.
The Maricopa County Attorney’s Office and its employees and attorneys involved in any way with the office have an interest in the outcome of this matter in as much as if Petitioner is successful the office, its employees and attorneys involved with the office will be effected in numerous ways.

2.
The Maricopa County Attorney’s Office has previously refused to file the Quo Warranto when requested by Petitioner. 

3.
Employees and/or attorneys involved with the Maricopa County Attorney’s Office may be called to testify.

II



           
AUTHORITIES

A.

Arizona Law for Quo Warranto


Both AG Horne and CA Montgomery violated their loyalty oaths of office and failed in their duties and responsibilities to file the Quo Warranto when requested by Petitioner to do so pursuant to Arizona law. See: inter alia, A.R.S. §§ 12-2041 and 12-2042.

See: In 1904, in Buggeln v. Doe, 8 Ariz. 341, 76 P. 458, under a Territorial statute similar in effect to A.R.S. § 12-2041, it was held:
"We think the statute authorizing an action in the nature of quo warranto does not make it mandatory upon the district attorney to institute such action, unless he has reason to believe that an office or franchise is being usurped, intruded into, or unlawfully held or exercised. It is, however, his duty to bring such proceedings when facts are laid before him from which he can reasonably conclude that such franchise is being usurped. If, on such showing, he fails to institute such proceedings, his action can be reviewed upon an application for mandamus; * *

See also: Duffield v. Ashurst, 12 Ariz. 360, 364, 100 P. 820, 822 (1909), in which the Court said:
"We have already had occasion to hold, in applying this statute, that, where the facts presented to the district attorney show as a matter of law that a franchise is unlawfully being exercised and are not in dispute, the refusal by the district attorney to institute the quo warranto proceedings is a violation of his duty, and that we may compel him to perform that duty by our writ of mandate."
See also:  Buell v. Superior Court of Maricopa County, 96 Ariz. 62, 391 P.2d 919 (1964): 
“…the Attorney General, like any other public officer, may not arbitrarily refuse to discharge the duties of his office. An original petition addressed to this Court will be given effect irrespective of its name.” 
See also: Eggerth v. Forselius, 82 Ariz. 256, 311 P.2d 964 (1957):

“Consequently, we examine the petition to determine if, as an application for a writ of mandamus, the Attorney General could be compelled to bring an action in which the dispute can be resolved. While mandamus is not available as a remedy to try to title to an office, the holder may be compelled by mandamus to perform the duties of his office.”


B.

By representing the Respondents, either personally or through their offices, AG Horne and/or CA Montgomery and/or employees and/or attorneys from their offices, could use this matter to deprive Petitioner of his substantive rights and/or deny Petitioner Due Process of law to file action(s) against AG Horne and/or CA Montgomery for said violations. 


Under the Arizona Rules of Professional Conduct, codified at Rule 42,  Rules of the Supreme Court,  ER 3.7   (2003),  an attorney cannot serve as both advocate and witness when the attorney would be considered a "necessary" witness,  unless certain exceptions are met.  ER 3.7 provides:

Lawyer as Witness

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness except where:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered in the case; or

(3) disqualification of the lawyer would work substantial hardship on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by ER 1.7 or ER 1.9.

The comment to this Rule states in part:

[P]aragraph (a)(3) recognizes that a balancing is required between the interests of the client and those of the opposing party. Whether the opposing party is likely to suffer prejudice depends on the nature of the case, the importance and probable tenor of the lawyer's testimony, and the probability that the lawyer's testimony will conflict with that of other witnesses. Even if there is risk of such prejudice, in determining whether the lawyer should be disqualified due regard must be given to the effect of disqualification on the lawyer's client.


A conflict of interest that requires disqualification may arise "whether the lawyer is called as a witness on behalf of the client or is called by the opposing party." Sellers v. Superior Court,   154 Ariz.   281,   289,   742  P.2d 292,   300   (App. 1987).


In the case at bar, AG Horne and/or CA Montgomery and/or employees and/or attorneys from their offices, cannot serve as the Respondents’ attorney(s) and must be disqualified as counsel for the Respondents as they are material witnesses for the matter; and/or have a personal interest in the decisions in the matter.  

For the above stated reasons, AG Horne and/or CA Montgomery and/or employees and/or attorneys from their offices must be removed as counsel for Respondents for non-compliance with the Arizona Rules of Professional Conduct.

DATED this 26th day of October, 2012.




With all rights,





   By:_______________,without prejudice
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                                     CERTIFICATE OF SERVICE
Copy of the foregoing mailed by USPS

this 26th day of October, 2012 to:

Arizona Attorney General Tom Horne





Office of the Attorney General






1275 West Washington Street






Phoenix, AZ 85007-2926







Mr. Bill Montgomery

Maricopa County Attorney

301 West Jefferson Street

Phoenix, AZ 85003
with 4 additional copies for:
as an officer of the court to present a copy to the prosecutor and each

state witness, whose addresses are kept secret from the public:

Susie Charbel, Deputy County Attorney

Paul Dalton, 

Bryan Korus, 

Dr. Robert Lyons
Copy of the foregoing emailed 

this 26th day of October, 2012 to:

JEFFREY A. SWIESKI (022296)

Swierski Law Office, PLLC

2828 N. Central Ave., Suite 890

Phoenix, AZ 85004






By: _______________, without prejudice
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   This document purposefully entered into the public domain by publication.
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