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III.  STATEMENT OF JURISDICTION 

A. District Court Jurisdiction 
 

The district court had subject matter jurisdiction pursuant to 18 U.S.C. § 3231 

because defendant-appellant, Thomas Mario Costanzo (“defendant”), was charged 

with a federal crime.  (CR 18; ER 28-34.)1 

B. Appellate Court Jurisdiction 
 
 This Court has jurisdiction pursuant to 28 U.S.C. § 1291 based on the entry 

of the final judgment by the district court on August 10, 2018.  (CR 244; ER 1524-

28.) 

C. Timeliness of Appeal 
 
 Following the entry of the final judgment on August 10, 2018, defendant filed 

a notice of appeal on August 17, 2018.  (CR 245; ER 1529-30.)  The notice was 

timely pursuant to Fed. R. App. P. 4(b). 

  

                                           
1 “CR” refers to the Clerk’s Record, followed by the document number(s).  “RT” 
refers to the Reporter’s Transcript, followed by a date and page number(s).  “ER” 
refers to the Excerpts of Record, followed by the page number(s).  “SER” refers to 
the Supplemental Excerpts of Record, followed by the relevant page number(s).  
References to the PSR are followed by the appropriate paragraph numbers.  This 
Court’s docket reflects that the PSR was provided by defendant to the Clerk of the 
Court under seal via the Ninth Circuit Appellate ECF system.  
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D. Bail Status 
 
 Defendant is currently in custody, serving his sentence, and following a 

recalculation under the First Step Act is expected to be released on March 19, 2020, 

according to the Bureau of Prisons.  
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IV.  ISSUES PRESENTED 

A. Defendant, after invitation from the district court, made a specific Rule 29 

objection that did not include a failure to present evidence on the interstate 

commerce element of money laundering.  Did the district court commit a manifest 

miscarriage of justice in denying the motion, where the government presented 

evidence that each transaction involved the movement of money by wire, and that 

each transaction in some way or degree also affected interstate or foreign commerce, 

including but not limited to defendant’s use of a website located outside the United 

States to advertise his business, the use of text messages and direct transfers via cell 

phones and cell phone networks, the use of bitcoin miners in other countries to 

confirm some transactions, the subsequent transfer by agents in some transactions to 

a commercial account, and the interstate drug dealer ruse used in all charged 

transactions?    

B. As part of the predisposition prong of overcoming an entrapment defense, the 

government introduced evidence of third parties with whom defendant engaged in 

bitcoin transactions to enable the purchase of drugs.  As part of the avoiding-

regulations prong of money laundering, the government introduced evidence of 

defendant’s antipathy to banks.  Did the district court abuse its discretion in 

admitting the above evidence over defendant’s objections, in a case where defendant 
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was encouraging people who he believed were drug dealers to avoid banks by using 

virtual currency to launder drug proceeds? 

C. In establishing the advisory Guideline range as the starting point of the 

sentencing analysis, the district court denied defendant acceptance of responsibility 

and added four levels because defendant was “in the business” of laundering funds.  

Did the district court commit clear error in denying acceptance to a defendant who 

admitted only to “gross errors?”  And did the district court abuse its discretion in 

applying the “in the business” enhancement to a defendant who possessed business 

cards and advertised his services on-line?  

D. Defendant did not object to two conditions of supervision included in the draft 

Presentence Investigation Report (“PSR”) which the district court pronounced 

orally, to wit: a no-use-of-alcohol condition to facilitate substance abuse treatment; 

and a limitation on financial obligations without approval due to defendant’s money 

laundering activities.    Did the district court commit plain error in including these 

conditions in its oral pronouncement of judgment?  
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V.  STATEMENT OF THE CASE 

A. Nature of the Case; Course of Proceedings 
 
This is a money laundering sting case, predicated on an investigation by 

federal agents into the burgeoning marketplace to convert cash into virtual currency 

for use in illicit Internet commerce.  (RT 03/21/18 240; ER 402.)  In October 2014 

the investigation led to a foreign website named localbitcoins.com and then to 

defendant, a highly-rated bitcoin exchanger using the moniker of “Morpheus.”  

(RT 03/21/18 241-43, RT 03/27/18 805, and Ex. 75; ER 403-05, 967, 1365-67.)  The 

agents developed an undercover operation that included a series of financial 

transactions by and between federal agents and defendant. (RT 03/21/18 248; 

ER 410.)  Defendant was arrested in April 2017, and the grand jury returned a 

Superseding Indictment that included the instant charges on June 20, 2017.  (CR 1, 

18.) 

Following a round of motion practice, counts related to the operation of an 

unlicensed money transmitting business were dismissed without prejudice on motion 

of the government, and the district court dismissed a count charging the possession 

of ammunition by a convicted felon.  (CR 74, 109; ER 1540, 1542.)  Prior to trial 

the parties filed additional memoranda to seek the guidance of the district court on 

evidence pertaining to the remaining five sting counts, including the admissibility of 

defendant’s text message exchanges with third parties to counter an anticipated 
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entrapment defense (CR 123, 141, 162, 165; ER 79-81, 88-94, 147-62; SER 38-50), 

and of defendant’s antipathy towards the banking industry. (CR 123, 132, 138, 141, 

162, 165; ER 79-81, 82-87, 88-94, 147-62; SER 38-50, 57-60.)  The district court 

made some evidentiary rulings in advance of the presentation of evidence.  

(RT 03/13/18 17-19, 03/20/18 192-99; ER 111-13, 354-61.) 

At the conclusion of the government’s case-in-chief, the defense made a Rule 

29 motion that it styled as a “general motion,” but on the Court’s invitation made 

specific objections directed at one of the two disjunctive methods of establishing 

money laundering.  (RT 03/27/18 810, 813-14, 816-17; ER 972, 975-76, 978-79.) 

The Court took that specific objection under advisement.  (RT 03/27/18 817-18; 

ER 979-80.) The following day, the jury convicted defendant on all five of the 

money laundering sting counts.  (CR 244; ER 1160-62.)  Prior to sentencing, the 

government moved in its Sentencing Memorandum for a two-level downward 

variance, a request it repeated during the sentencing hearing.  (CR 223; SER 1-7; see 

also RT 07/30/18 44, 49; ER 1504, 1509.)  The district court ultimately varied 

downward by eight levels and sentenced defendant to 41 months in prison, followed 

by three years of supervised release.  (RT 07/30/18 255; CR 244; ER 1515, 1524-

28.) 
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B. Statement of Facts 
 

From at least 2014 through 2017, defendant sold bitcoin for profit.  He 

attended bitcoin meetups and advertised his business on a foreign website, 

localbitcoins.com.  (RT 03/21/18 291, RT 03/27/18 805, Ex. 75; ER 453, 967, 1365-

67.)  Although he engaged in peer-to-peer (in-person) cash for virtual currency 

exchanges, he relied significantly on other media to promote his business and engage 

in financial transactions, to include third party applications for smart phones, regular 

text messages, podcasts, encrypted text messages, electronic mail communications 

and his and others’ Internet sites.  (E.g., RT 03/21/18 303, 344; ER 470, 506.) He 

had in his possession business cards promoting his services, as well as brochures 

describing bitcoin as “the most fearless currency on the Internet,” which “has no 

regard for any national borders anywhere, allowing it to move about freely.” 

                 
 
   Trial Exhibit 18; ER 1174                                                                                               Trial Exhibit 35; ER 1209 
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(Exs. 18, 35; ER 1174, 1209.)  In short, he was knowledgeable and “very 

enthusiastic” about virtual currency and its potential to shake up the banking system 

and the economy.  (RT 03/21/18 296; ER 458.) 

 Several law enforcement agents from the Internal Revenue Service (“IRS-

CI”) and the Drug Enforcement Administration (“DEA”) testified about bitcoin.  

Bitcoin can be used to purchase licit as well as illicit goods and services.  

(RT 03/21/18 230-31; ER 392-93.)  Bitcoin is a type of virtual currency, which 

means that it is a digital currency based on mathematical algorithms; it doesn’t have 

a physical form.  (RT 03/21/18 230-31; ER 392-93.)  Bitcoin can be purchased on 

Internet-based commercial exchanges such as Coinbase, which charge modest 

transaction fees of one to one-and-a-half percent and also collect the customer’s 

information for know-your-customer purposes.  (RT 03/21/18 231-32; ER 393-94.) 

Bitcoin can also be exchanged for cash in a peer-to-peer sale via virtual wallets 

downloaded from app stores and embedded on cell phones—without the collection 

of customer information and for a significantly higher fee.  (RT 03/21/18 235-36; 

ER 397-98.)  The sender transfers the bitcoin to the wallet address (the “public key”) 

and the receiving party can then access the bitcoin through the secure “private key.”2  

                                           
2 Based on the undercover operations in this case, these transactions are not always 
binary “here to there” transfers.  On occasions defendant layered a transaction 
through multiple wallets; other times he sent multiple transfers to the undercover 
agent; on other occasions defendant received bitcoin back through a “change wallet.”  
(Ex. 84-86, 88; ER 1370-72, 1374; see also RT 03/27/18 668; ER 830.) 
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(RT 03/22/18 439; ER 601; see also RT 03/21/18 275; ER 437.)  In these point-of-

sale transactions, money does not change hands until “miners” have verified the 

transactions.3  (RT 03/22/18 447-48; ER 609-10; see also RT 03/22/18 635; ER 797; 

Ex. 105G at 0:00-0:48.)4  As befits a global currency, these verifications may take 

place anywhere in the world.  The jury saw evidence of one such verification from 

a “node” in Germany during the discussion of a bitcoin transaction between DEA 

Task Force Officer Chad Martin and defendant on September 14, 2016.  (Ex. 42, at 

3; ER 1218; see also RT 03/27/18 669; ER 831.)  Regardless of the hand-to-hand 

nature of the “fiat currency”5 portion of the transactions, the transfers of bitcoins—

which are the crucial part of the financial transactions charged—can only occur with 

the use of technology over the Internet.  (RT 03/27/18 780; ER 942.) 

 Three undercover agents conducted eight bitcoin exchanges with defendant 

from March 20, 2015 through April 20, 2017.  Special Agents Sergei Kushner and 

Tom Klepper conducted the first four transactions, working as a team in 2015.  

Detective Chad Martin, an officer with the Scottsdale Police Department tasked to 

                                           
3 Miners charge a transaction fee for their work in verifying the transaction.  
(RT 03/21/18 239-40; ER 401-02.)  As the college cooperator testified, the 
verification process could take up to 25 minutes before he received the transferred 
bitcoin in his virtual wallet.  (RT 03/22/18 490; ER 652.) 
4 In an Unopposed Motion, defense counsel sought leave to produce audio files 
commencing at Ex. 101 and ending at Ex. 109.  (Dkt. ## 17, 23.)  The docket does 
not reflect an Order on that Motion. 
5 Government-backed paper money, including the cash used in the undercover 
transactions, is a type of fiat currency.  (RT 03/21/18 240; ER 402.) 
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the DEA, conducted the last four transactions, picking back up in September 2016 

in an effort to find the source of supply. (RT 03/27/18 691; ER 853.)  Each 

undercover agent located defendant through localbitcoins.com and engaged in 

regular and encrypted text messages with defendant.  (The college cooperator did 

the same.) (RT 03/22/18 483-84; ER 645-46.)  

 Agent Kushner commenced communicating with defendant via interstate text 

messages from New York in January 2015.  (RT 03/21/18 285; ER 447.)  He 

ultimately  engaged in three financial transactions with defendant:  a March 20, 2015 

transaction in which defendant discussed the untraceability and anonymity of bitcoin 

(RT 03/21/18 298-99; ER 460-61); a May 20, 2015 transaction that included 

discussion of the purchase of black tar heroin imported from Mexico into Arizona 

and to be sold in New York (RT 03/21/18 316-19; ER 478-81; see also Ex. 102C at 

2:45-3:28); and a subsequent November 21, 2015 transaction from multiple wallets.  

(RT 03/21/18 343; ER 505.)  Following the May transaction defendant 

recommended that Agent Kushner install the Mycelium application on his cell 

phone, which would permit both encrypted texting and digital transfer of bitcoin.  

(Ex. 94, at 2-3; ER 1376-77; see also RT 03/21/18 331-32; ER 493-94.) 

 Agent Klepper conducted one transaction with defendant on October 7, 2015 

(the second sting count) predicated on the earlier black tar discussion with his 

associate.  Agent Kushner set up the October transaction via text message to 
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defendant and Agent Klepper continued the preparatory communications with 

defendant using both regular text messages and the encrypted Telegram application.  

(RT 03/21/18 333-34, 411-12; ER 495-96, 573-74.)  During the transaction, 

defendant explained the benefits of using bitcoin to transport currency from one state 

to another.  (RT 03/22/18 456; ER 618.)  Agent Klepper used a Breadwallet app 

from the Apple app store to receive the bitcoin and to subsequently transfer it to his 

undercover account at Coinbase.  (RT 03/22/18 438, 453-56; ER 600, 615-18; see 

also Ex. 37; ER 1211-13.) 

 Detective Martin had extensive training in Blockchain analysis, to trace (by 

public address) the movement of bitcoin from virtual wallet to virtual wallet.  

(RT 03/22/18 599; ER 761.)  He found defendant through localbitcoins.com and 

used text messages through Google Voice to communicate with defendant.  

(RT 03/22/18 605, 620; ER 767, 782.)  Defendant also sent Detective Martin an 

Internet link to a TED Talk explaining virtual currency.  (Ex. 50; ER 1234.)   

Detective Martin engaged in four financial transactions with defendant, 

including two transactions in 2016 that did not involve overt drug talk but did 

disclose that the undercover drug business involved transportation of large currency 

amounts over state lines.  (RT 03/22/18 638; ER 800.)  Detective Martin described 

the confirmation process on the September 2016 transaction:  “The left side just 

shows like a network area for the nodes, I believe—for the nodes, the Bitcoin nodes 
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that actually processed our transaction.”  (RT 03/27/18 669; ER 831; see also Ex. 42 

at 3; ER 1218.)  Detective Martin explained, using the map in Exhibit 42, that the 

Blockchain network confirmed the transaction through a “node” that was in or 

around Germany.  (RT 03/27/18 669; Ex. 42 at 3; ER 831, 1218.) 

Later in February 2017, Detective Martin set up via text message and 

subsequently engaged in a third financial transaction following overt drug talk 

involving the interstate transportation of cocaine, and proceeds from the sale.  

(RT 03/27/18 682, 686-87; ER 844, 848-49.)  The transaction between Detective 

Martin and defendant occurred using mobile virtual currency wallet applications on 

Detective Martin’s smartphone and defendant’s Blackberry smartphone.  

(RT 03/27/18 689, 691-92; ER 851, 853-54; see also Ex. 56; ER 1258-75.)  In late 

March, he set up the final transaction through regular text messaging and then 

switched, at defendant’s urging, to the encrypted Telegram application available on 

the Internet.  (Ex. 69; ER 1349-50.)  And in April 2017, Detective Martin arrested 

defendant following the final $107,000 cash-for-bitcoin transaction.  (RT 03/27/18 

709-10; ER 871-72; see also Ex. 63; ER 1324-35.) 

 As predisposition testimony related to defendant’s entrapment defense, 

Detective Martin also testified briefly about two third-party transactions involving 

defendant, drugs, and bitcoin.  Information about the transactions was captured from 

a forensic search of defendant’s computer equipment.  (RT 03/27/18 717-724; 
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ER 879-86; see also Exs. 120 and 122; ER 1381-84.)  Detective Martin’s testimony 

supplemented the testimony of a cooperating college student who located defendant 

on localbitcoins.com and described encrypted text communications and bitcoin 

transactions with defendant in order to import and sell drugs from Canada and the 

Netherlands.  (RT 03/22/18 467, 476, 483; ER 629, 638, 645.)  Eventually the 

cooperating college student told defendant that he was purchasing drugs online with 

the bitcoin.  (RT 03/22/18 495; ER 657.)  
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VI.  SUMMARY OF ARGUMENTS 

A. Defendant failed to object on interstate commerce grounds in his motion for a 

directed verdict, and therefore must establish that there was a manifest miscarriage 

of justice.  Defendant cannot meet that burden because the United States presented 

overwhelming evidence that all five money laundering transactions affected 

interstate commerce.  Even if he had preserved a sufficiency argument, in the light 

most favorable to the government defendant’s deal-making directly impacted 

interstate commerce.  Each and every virtual currency transaction occurred with the 

parties logging into the Internet using their wallet applications and broadcasting the 

transaction to the bitcoin network – the miners running computer nodes throughout 

the world – and those miners then verified the transactions, signed the transactions 

on to the public blockchain, and enabled the transfer of bitcoin to occur between the 

wallets.  These Internet transactions are similar to a cross-border wire transfer, and 

thus affected interstate and foreign commerce.  Wholly apart from the expectation 

that the bitcoin would facilitate interstate drug transactions, defendant used 

instrumentalities of interstate commerce in his money transmitting business. 

B. Defendant cannot meet his burden of establishing that the district court abused 

its discretion when it allowed (1) evidence of defendant’s anti-bank views, 

(2) evidence that defendant knew bitcoin could be used to buy drugs from the 

Internet, and (3) evidence that defendant used bitcoin to purchase drugs on previous 
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occasions.  By making a claim of entrapment, defendant opened the door to evidence 

establishing his predisposition to launder money, and each of the above instances 

counters his claim that he was entrapped. 

C. The district court did not err when it calculated defendant’s total offense level.  

The district court correctly elected not to give defendant credit for acceptance of 

responsibility because defendant never admitted to money laundering and it 

correctly enhanced his offense level by finding that he was in the business of 

laundering funds based on the facts and circumstances of his money transmitting 

business. 

D. The district court properly imposed supervised release conditions related to 

the consumption of alcohol and prohibiting defendant from making major purchases 

without prior approval.  The alcohol conditions were appropriate because defendant 

had documented substance abuse problems and the financial condition was both 

supported by defendant’s documented history of concealing financial transactions 

and his gambling activities, and appropriately limited using a dollar threshold.  On 

affirming the conviction and sentence, this Court should remand to the district court 

to allow it to delete the limitation on “possession” of alcohol, consistent with the 

oral pronouncement. 
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VII.  ARGUMENTS 

 Defendant Cannot Meet His Burden of Establishing a Manifest 
Miscarriage of Justice Because There Was Overwhelming Evidence That 
Each Charged Transaction Affected Interstate Commerce 

 1. Standard of Review 

After the close of the United States’ case, defendant made a general motion 

for a directed verdict that did not mention interstate commerce or the Commerce 

Clause.  (RT 3/27/18 810; ER 972.)  Subsequently, in response to an invitation from 

the district court, the defense made the specific argument “that the government 

offered no evidence in its case in chief that Mr. Costanzo was a financial 

institution.”6  (RT 3/27/18 813-14; ER 975-76.)  Defendant also filed a written 

memorandum regarding the motion for a directed verdict.  (CR 176; SER 32-37.)  

Like the oral motion, the filed memorandum did not mention interstate commerce.  

The court denied the motion as it related to 18 U.S.C. § 1956(a)(3)(B) (concealing 

proceeds of SUA activity), and granted the motion as to the first count only as it 

related to 18 U.S.C. § 1956(a)(3)(C) (avoiding reporting requirements).  (RT 3/27/18 

811, RT 3/28/18 874; ER 973, 1036.)   

                                           
6 The Superseding Indictment charges each count in the disjunctive, to incorporate 
two distinct motivations: concealment; or evasion of reporting requirements.  
Defendant directed his specific motion to the evasion of reporting requirements.  
(CR 18; ER 38-34.) 
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When a defendant fails to articulate a specific ground in support of a motion 

for judgment of acquittal, he waives such an argument on appeal, and this Court will 

review the new argument only to the extent “necessary to prevent a manifest 

miscarriage of justice.”  United States v. Quintana-Torres, 235 F.3d 1197, 1199 (9th 

Cir. 2000).  “A ‘manifest miscarriage of justice’ is no small matter.  It means that 

the record is ‘devoid’ of evidence of guilt[.]”   

Here, the defense’s motion did not make any mention of interstate commerce 

or the Commerce Clause.  Rather, the defense’s specific argument was that there 

was insufficient evidence for the “jury to conclude that [defendant] [wa]s a financial 

institution as a matter of law.”  (CR 176.)  Thus, this Court’s review is only for a 

manifest miscarriage of justice.   

However, even if the argument had been preserved, this Court’s review of the 

sufficiency of the evidence would remain extremely deferential to the jury’s verdict.  

“[T]his inquiry does not require a court to ask itself whether it believes that the 

evidence at the trial established guilt beyond a reasonable doubt.”  Jackson v. 

Virginia, 443 U.S. 307, 318-19 (1979) (quotation omitted; emphasis original).  

“Instead, the relevant question is whether, after viewing the evidence in the light 

most favorable to the prosecution, any rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt.”  Id. (emphasis original). 
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 2. Argument  

 Defendant argues that the district court wrongly found that the evidence was 

insufficient to sustain his convictions because the government failed to prove the 

offense’s interstate commerce jurisdictional element.  (Op. Br. at 38.)  Defendant is 

mistaken.  The evidence – including the testimony, the exhibits, and defendant’s 

own inculpatory statements – was sufficient for any rational juror to find that the 

money laundering transactions affected interstate commerce. 

a. This case presents a question of the sufficiency of proof on an 
element of the crime, not on the district court’s jurisdiction 

With citations to the framers’ original intent and one inapposite case about 

gun-free school zones, defendant claims that the absence of proof on the interstate 

commerce element would deprive the district court and this Court of jurisdiction 

over the offense.  Even were the effects of a peer-to-peer bitcoin sale limited to 

Arizona, Supreme Court jurisprudence firmly establishes “Congress’ power to 

regulate purely local activities that are part of an economic ‘class of activities’ that 

have a substantial effect on interstate commerce.”  Gonzales v. Raich, 545 U.S. 1, 

17 (2005).  A valid exercise of jurisdiction permits this Court to adopt the plain error 

standard of review given the complete absence of any interstate commerce 

arguments in the substantial oral and written defense arguments in support of Rule 

29 relief.  E.g., United States v. Springer, 866 F.3d 949, 954 (8th Cir. 2017). 
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[W]hen courts refer to an element connected to interstate 
commerce as jurisdictional, they are talking about how 
Congress got power to criminalize certain acts or to 
legislate over a particular field.  In other words, they are 
talking about legislative jurisdiction.  That does not mean 
that the government’s failure to establish a connection 
with interstate commerce in a particular case deprives the 
court of jurisdiction over that case.  It just means the 
government loses because it failed to prove an element of 
the offense.  We therefore reject [defendants’] arguments 
and review for plain error. 

 
Id.  In the proper exercise of its jurisdiction here, this Court may find either that no 

manifest injustice exists or that in the light most favorable to the government the 

myriad commercial aspects of an international commodity like bitcoin fully meet the 

interstate element. 

b. The bitcoin transactions and the tools of defendant’s trade 
establish the interstate commerce element 

 The interstate commerce element for money laundering convictions like those 

at issue here is not demanding.  Unlike in a wire fraud prosecution where the 

government must establish that every single charged wire was transmitted interstate 

or internationally, money laundering only involves the movement of funds via a wire 

as part of a transaction which “in any way or degree” affects interstate or foreign 

commerce.  Compare 18 U.S.C. § 1343 with 18 U.S.C. § 1956(c)(4).  Based on the 

plain language of the statute and this Circuit’s case law, each of defendant’s five 

convictions stands. 
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 Congress also defined “transaction” broadly in the context of money 

laundering, to include any “purchase, sale, . . ., transfer, delivery or other 

disposition,” 18 U.S.C. § 1956(c)(3), and this definition provides additional heft to 

the definition of a “financial transaction.”  The parties were unable to agree on the 

definition in their proposed joint jury instructions, specifically with respect to the 

“movement of funds.”  (CR 131; SER 61-71.)  The government, relying on United 

States v. Ulbricht, 31 F. Supp. 3d 540 (S.D.N.Y. 2014), proposed that the term 

“funds” include “any currency, money or other medium of exchange that can be used 

to pay for goods and services.”  (CR 131; SER 65.) The defense sought an instruction 

limited to fiat currency.  (CR 131; SER 68.)  The district court opted to use the 

government’s broader definition (RT 03/28/18 903; ER 1065.)  Bitcoin is a medium 

of exchange:  it is value that substitutes for currency.  Ulbricht, 31 F. Supp. 3d at 

570. 

 Direct evidence exists to support the interstate nexus as to each charged 

transaction.  The Internet “is an instrumentality and channel of interstate commerce” 

and “use of the Internet is intimately related to interstate commerce.” United States 

v. Sutcliffe, 505 F.3d 944, 952, 953 (9th Cir. 2007) (as to an interstate threats case); 

see also United States v. Drew, 259 F.R.D. 449 (C.D. Cal. 2009) (holding, in the 

context of a grant of a Rule 29 motion on other grounds, that the interstate commerce 

of a computer intrusion charge may be satisfied by using a computer with a web-
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based application accessible through the Internet); cf. United States v. Pirello, 255 

F.3d 728, 731 (9th Cir. 2001) (imposing a sentencing enhancement in a wire fraud 

case because “[b]y placing a classified ad on the Internet, Pirello was able to solicit 

funds instantaneously and continuously from over 200 million individuals 

worldwide”). 

Here, every transaction was predicated on initial contact with defendant 

through information obtained from localbitcoins.com, a foreign website.7  

(RT 03/27/18 805; ER 967.)  The transactions themselves involved the Internet, to 

include not just the foreign website but other instructional communications from 

defendant to the agents, including references to his own business website.  E.g., 

United States v. Ledgard, 583 F. App’x 654 (9th Cir. 2014) (affirming a computer 

intrusion conviction as to the hack of an Amazon account based on the rationale in 

Sutcliffe).  Under Sutcliffe, the close connection between each charged transaction 

and the Internet is enough to establish an effect on interstate or foreign commerce.  

Moreover, with his website and business cards, defendant portrayed himself as a 

professional engaged in “Sales and Promotions Extraordinaire,” and this business 

                                           
7 In addition to its role in connecting peer-to-peer virtual currency sellers and buyers 
around the world, the localbitcoins website can also be used to conduct virtual 
currency transfers. Agent Kushner conducted his first transaction with defendant, on 
March 20, 2015, through the website, at defendant’s urging, because defendant 
wanted to improve his ranking on the website and exceed one hundred sales.  
(RT 03/21/18 295-96; ER 457-58; see also Ex. 101C at 0:54-1:25.) 
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activity also provides an impact on interstate commerce.  (Ex. 18; ER 1174.)  E.g., 

United States v. Jenkins, 633 F.3d 788, 804-05 (9th Cir. 2011) (noting the effect on 

interstate commerce of the mere purchase of an automobile from a commercial 

dealer). 

Further, every other step in the bitcoin transactions defendant conducted 

impacts worldwide commerce.  The blockchain—used by miners to verify and 

validate each transaction, and to maintain a historical (albeit anonymous) record of 

all transactions—is on the internet.  As Agent Ellsworth explained: 

So, the Blockchain is the public ledger containing all the 
transactions that have ever occurred on the Bitcoin 
network. 
 
And you can query the Blockchain with either a hash 
transaction number or the wallet – or, I’m sorry, not the 
wallet – the address that accepted the money or sent the 
money.  And it’s – it’s a public website.  You can – it’s 
Blockchain.info. 

 
(RT 03/27/18 780; ER 942.)  As the Germany transaction shows, these verification 

transactions take place all over the world, which makes even an intra-state peer-to-

peer transfer from digital wallet to digital wallet a worldwide event.8 (Ex. 42, at 3; 

                                           
8 The jury saw and heard ample additional evidence of the international nature of 
bitcoin.  Defendant sent the college cooperator Internet links from time to time; the 
admitted text message chain reflects one link titled “crytpocoinsnews.com/life-
inside-multi-million-dollar-bitcoin-mine-china.”  (RT 03/22/18 503; ER 605; see 
also Ex. 32; ER 1187.)  The “honey badger” brochure found at defendant’s residence 
describes the global marketplace to receive and spend bitcoin, and emphasizes its 
disregard for national borders.  (Exs. 34-35; ER 1209-09.)  Defendant introduced a 
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ER 1218; see also RT 03/27/18 669; ER 831.) The evidence from that transaction 

may inform the jury’s determination on others.    The nature of virtual currency and 

the transactions at issue here provide jurisdictional support for every count. 

 Blockchain validation also has a clear nexus to interstate commerce as a 

“utility of interstate commerce.”  Cf., United States v. Ladum, 141 F.3d 1328, 1339 

(9th Cir. 2015) (reciting the sufficiency of FDIC insurance to establish the 

requirement).9  In these circumstances the initial peer-to-peer scan of the QR code 

leads directly to interstate and international wires during validation.  United States 

v. Anderson, 391 F.3d 970, 975-76 (9th Cir. 2004) (defining “financial transaction” 

in a sting case to include an in-person cash transfer, because the hand-off of 

$100,000 in California led to a wire transfer of credit from Costa Rica to the United 

                                           
photograph extracted from defendant’s Dell laptop computer of the digital “Gyft” 
shop promoting bitcoin commerce through Apple, Starbucks, Home Depot and 
hundreds of other retailers.  (Ex. 336; ER 1410; see also RT 03/21/18 403-05; 
ER 565-67.)  And in his dialogue with the undercover agents defendant extolled the 
international virtues of bitcoin.  (Ex. 105H at 0:19-0:23 (“And where it really shines 
is doing international.”).) 
9 In his citation to Ladum, defendant narrowly but correctly cites to the record for 
the proposition that bitcoin is not federally insured, even on Coinbase, the virtual 
currency exchange and money services business that agents used for their 
undercover accounts.  (Op. Br. at 30 n.105.)  The government agrees, both with the 
narrow factual proposition and with the legal conclusion that Ladum does not 
directly control the outcome of this case. But defendant’s narrow citation to the 
record nonetheless minimizes Coinbase’s status as a regulated entity.  As Special 
Agent Ellsworth testified, any cash deposited with Coinbase is insured by the FDIC, 
and bitcoin held by Coinbase is insured by a private company.  (RT 03/27/18 805; 
ER 967.) 
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States); cf. United States v. Lynn, 636 F.3d 1127, 1135-36 (9th Cir. 2011) (in a 

prosecution for distribution and possession of child pornography, holding that the 

production in another state satisfies the interstate commerce element even if 

defendant received it in a wholly-instate transaction).  And because the money 

laundering wires need not on their face travel interstate, a rational juror can 

reasonably infer that all of the transactions took place accordingly, to wit:   using the 

Internet and the worldwide network of bitcoin blockchain nodes to validate the 

transactions, as an alternative to fiat currency and the formal banking system.  See, 

e.g., United States v. Bazuaye, 240 F.3d 861, 864 (9th Cir. 2001) (holding that the 

use of banking channels supports an inference of interstate commerce).  

In addition, even the physical instrumentalities necessary for accessing bitcoin 

establish an effect on interstate and foreign commerce.  The agents and defendant 

used smart phones at every step of the transaction, as the very nature of a “virtual” 

currency demands.  They used QR codes to scan the public addresses and private 

keys to enable the transfer of the bitcoin from defendant’s wallet to the undercover 

wallet; wallet applications downloaded from Apple and other sites; and encrypted 

tools for communications.  (E.g., Ex. 56; ER 1259.)  “It can not be questioned that 

the nation’s vast network of telephone lines constitutes interstate commerce.”  

Sutcliffe, 505 F.3d at 952 (quoting United States v. Holder, 302 F. Supp. 296, 298 

(D. Mont. 1969), aff’d and adopted, 427 F.2d 715 (9th Cir. 1970) (per curiam)); see 
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also United States v. Santos, 352 F. App’x 223, 224 (9th Cir. 2009) (finding the use 

of a cell phone to make interstate phone calls and send instant messages through 

America Online to affect interstate commerce).  To be sure, this Court must apply 

the fact of virtual currency to the existing statutory framework; but any such 

application must recognize that virtual currency impacts commerce much more 

significantly than a crumpled twenty-dollar bill or even a standard wire transfer of 

fiat currency.  See, e.g., Commodity Futures Trading Commission v. McDonnell, 287 

F. Supp. 3d 213, 229 (E.D.N.Y. 2018) (holding that the CFTC has jurisdiction to 

regulate virtual currency as a commodity).  Virtual cash currency markets are 

commodities in interstate commerce, and the blockchain underlying them has a 

broad and lasting impact on global financial markets.  Id. at 218, 229 (quoting with 

approval the CFTC). 

c. Defendant had the specific intent to launder interstate drug 
proceeds in the charged bitcoin transfers, and the 
“impossibility” of the ruse does not foreclose attempt liability   

The proof presented at trial, in the light most favorable to the verdict, 

establishes much more than the minimal impact on interstate commerce required for 

a money laundering conviction.  At its core this case is about the transfer of bitcoin 

through the international blockchain network to facilitate the drug smuggling 

activities in which the undercover agents represented they were engaged.  It is the 
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transfer of that bitcoin, and the use of instrumentalities of interstate commerce to 

effect its transfer, that most directly establishes the impact on commerce. 

Defendant raises the possibility that sufficient evidence exists to support an 

attempt conviction, and the government accordingly addresses this alternate means 

of preserving the verdict.  (Op. Br. at 40-46.)  The indictment includes attempt 

language, and the district court properly instructed the jury on attempt.  (RT 03/28/18 

904; ER 1066.)  In their ruse, the agents represented that they were laundering 

proceeds from an international drug trafficking organization, and defendant’s own 

intent to facilitate the ruse establishes the commerce element for an attempt crime. 

The Hobbs Act extortion sting case cited by defendant provides significant 

support to justify an attempt conviction here.  See United States v. Bagnariol, 665 

F.2d 877, 880-81 (9th Cir. 1981) (affirming a conviction where stakeholders in 

Washington, including the Speaker of the Washington House of Representatives, 

attempted to extort a fictitious corporation into paying royalties on gaming profits in 

exchange for favorable legislation).  In that case the agents, acting through the 

fictitious corporation, were never going to pay the royalties, and there could be no 

real effect on interstate commerce.  “It is enough that the scheme, if successful, 

would have affected commerce.”  Id. at 894.  Here, had the scheme to which 

defendant agreed been actually consummated, the transfer of bitcoin would have 

enabled cash, virtual currency and drugs to flow up from Mexico or over from 
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Russia, and across to the east coast. “An effect on interstate commerce is established 

by proof of an actual impact, however small, or in the absence of actual impact, by 

proof of a probable or potential impact.”  Id.  

Defendant argues that Bagnariol, and the objective rule it establishes, should 

bar an attempt conviction on grounds of impossibility.  (Op. Br. at 45.)  That rule, 

adopted from the Fifth Circuit, requires “objective acts to unequivocally corroborate 

the necessary criminal intent.”  Id. at 895-96, citing United States v. Brooklier, 459 

F. Supp. 476 (C.D. Cal. 1978).  The jury here heard extensive recordings where 

defendant acknowledged the interstate nature of both the bitcoin transfers and the 

facilitation of drug trafficking activities.  In particular, defendant opined that the 

conversion of cash drug money into bitcoin would substantially reduce the criminal 

exposure of the fictitious enterprise by eliminating the need for bulk currency 

transport following the sale of drugs.  (RT 03/22/18 456; ER 618.)  A conviction on 

the charged attempt theory appropriately defines the commerce nexus broadly. 

Bagnariol, 665 F.2d at 877.  “Because of the extensive effects on interstate 

commerce that would have developed from the anticipated legislation, we need not 

find the interstate nexus solely in the effects of the extortion on the fictitious 

corporation So-Cal.  It is enough that the scheme, if successful, would have affected 

commerce.”  Id. 
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 Nor is the Hobbs Act the only statute that provides support for an attempt 

theory here.  In Drown v. United States, 198 F.2d 999, 1005 (9th Cir. 1952), this 

Court held that misbranded equipment sold in-person in one state nonetheless 

satisfies interstate commerce based on the purchaser’s intent to take it home to 

another state.  “We believe that Congress intended to prohibit the delivery of a 

misbranded device by a seller to the purchaser where the seller has knowledge that 

the purchaser intends to introduce the device into interstate commerce by taking it 

into another state.”  Id.; but see United States v. Millpax, Inc., 313 F.2d 152, 155 

(7th Cir. 1963) (declining to adopt the Ninth Circuit position).  Drown is instructive 

by analogy to support jurisdiction based on the expectation that the bitcoin would 

flow across state lines to support the drug trafficking activities expressed in the ruse, 

and actual drug trafficking impacts interstate commerce almost as a matter of law.  

Cf. United States v. Gambino, 566 F.2d 414, 418-19 (2d Cir. 1977) (holding a 

“casual effect” on interstate commerce sufficient for a Hobbs Act conviction, given 

the centrality of the garbage collection business to interstate activities). 

 Nor does lenity (Op. Br. at 34) counsel a narrower interpretation under the 

circumstances present here, where the statutory language (“which in any way or 

degree affects interstate or foreign commerce”) is clear and expansive, and where 

defendant embraced a broad vision of international commerce through virtual 

currency, acknowledged the power of bitcoin to frustrate the anti-money-laundering 
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obligations of banks and other financial institutions, and concealed his transactions 

through the use of encrypted messaging systems.  (RT 03/27/18 771-72; ER 933-

34.)  Viewing the evidence in the light most favorable to the government and 

drawing all reasonable inferences, the jury heard substantial evidence of a nexus to 

interstate commerce based on the testimony and evidence described above.  The 

convictions should be affirmed. 

 The District Court Did Not Abuse its Discretion When It Permitted 
Evidence of Defendant’s Anti-Bank Views, Knowledge That Drugs Could 
Be Purchased on the Internet Using Bitcoin, and Previous Use of Bitcoin 
to Purchase Drugs, When Defendant Claimed Entrapment.  

1. Standard of Review 

The district court’s balancing under Rule 403 of the probative value of 

evidence against its prejudicial effect is reviewed for an abuse of discretion.  See 

United States v. Mitchell, 502 F.3d 931, 967-68 (9th Cir. 2007).  Such rulings will 

be reversed for an abuse of discretion only if such non-constitutional error more 

likely than not affected the verdict.  See United States v. Edwards, 235 F.3d 1173, 

1178 (9th Cir. 2000); see also United States v. Berber-Tinoco, 510 F.3d 1083, 1092 

(9th Cir. 2007) (“We need not reverse a district court’s decision so long as we have 

a fair assurance that the verdict was not substantially swayed by error.”)   

2. Argument 

Federal Rule of Evidence 403 provides that relevant evidence may be 

excluded “if its probative value is substantially outweighed by a danger of . . . unfair 
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prejudice, confusion of the issues, misleading the jury, undue delay, waste of time, 

or needlessly presenting cumulative evidence.”  Fed. R. Evid. 403.  “Proof that 

evidence was prejudicial to one party is insufficient to establish that the prejudice 

was unfair, or that the trial court abused its discretion in weighing that prejudice 

against the evidence’s probative value.”  Boyd v. City & Cnty. of S.F., 576 F.3d 938, 

948 (9th Cir. 2009).   

The court did not abuse its discretion by admitting evidence of third-party 

virtual currency drug transactions or anti-bank beliefs.  “As long as it appears from 

the record as a whole that the trial judge adequately weighed the probative value and 

prejudicial effect of proffered evidence before its admission, we conclude that the 

demands of Rule 403 have been met.”  United States v. Verduzco, 373 F.3d 1022, 

1029 n.2 (9th Cir. 2004).  “Normally, the decision of a trial court is reversed under 

the abuse of discretion standard only when the appellate court is convinced firmly 

that the reviewed decision lies beyond the pale of reasonable justification under the 

circumstances.”  Harman v. Apfel, 211 F.3d 1172, 1175 (9th Cir. 2000).  Here, the 

parties fronted the issues and the district court considered the respective positions 

and made oral pronouncements in advance of trial.  The district court also gave the 

standard “other acts” instruction to the jury to limit its consideration to the effect on 

defendant’s intent, opportunity or predisposition.  (RT 03/28/18 891; ER 1053.)  The 
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decision to admit the evidence was more than reasonable based on the facts of this 

case. 

a. The district court did not abuse its discretion in admitting the 
testimony of the college cooperator and the text message from a 
spouse of a drug user as evidence probative of predisposition  

 Defendant raised entrapment as an affirmative defense from the opening 

moment of his opening statement:  

Good morning.  This is not a case about dirty drug money. 
This is a case where the government and its agents 
designed an operation, they made a plan; they made a plan 
where they designed an objective, and they hoped for a 
certain outcome.  They selected an individual, and they 
rolled out that plan against that individual . . . 
 

(RT 03/21/18 223; ER 385.)  Defendant’s decision to mount an entrapment defense 

as a matter of law permitted the government to prove predisposition, and introduce 

evidence sufficient to rebut the defense. 

 A defense of entrapment does not open the door indiscriminately to all prior 

acts of a defendant.  Rather, the prior bad acts must be reasonably similar to the 

charged crime.  See, e.g., United States v. Mendoza-Prado, 314 F.3d 1099, 1103-04 

(9th Cir. 2002) (finding evidence of theft, extortion and aiding a prison escape 

inadmissible in a drug trafficking trial); United States v. Bramble, 641 F.2d 681, 682 

(9th Cir. 1981) (holding a conviction for possession of marijuana plants inadmissible 

in a cocaine trafficking case).  Because defendant, apart from the sting transactions, 

engaged in bitcoin transactions to facilitate the purchase of drugs, the district court 
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correctly admitted those prior acts: defendant was not on trial for drug trafficking, 

but rather for helping to launder the proceeds of putative drug transactions, and every 

interaction presented involved the use of bitcoin to facilitate the sale of illicit drugs 

on an on-line marketplace. 

 In this exercise of discretion, the district court had the benefit of substantial 

pre-trial briefing by the parties.  (CR 127, 146; SER 54-56, 72-81.)  At the final 

pretrial conference, the district court opined that an entrapment defense would lead 

to introduction of prior act evidence.  (RT 03/13/18 16-17; ER 110-11.)  The parties 

then specifically discussed the introduction of the bitcoin sales to the college student 

and defendant’s purchase of a recreational drug from the college student, after which 

the district court ruled: 

It strikes me that the information offered by the 
government is relevant to predisposition, and it is relevant 
in such a way that it overcomes not only any 404(b) hurdle, 
but any 403 hurdle.  And so I am going to allow the 
government to admit the evidence. 
 

(RT 03/13/18 27; ER 121.)  On the first day of trial, the parties discussed the text 

messages between defendant and persons or proxies buying drugs with bitcoin, 

including the spouse of a drug user.  (Ex. 122; ER 1383-84.)  The district court 

denied the defense motion in limine without prejudice and urged the government to 

follow through on its stated intent to clean up one of the texts to avoid potentially-

prejudicial “snarkiness,” which the government did prior to introduction.  
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(RT 03/20/18 197; ER 359.)  The district court also offered defendant a limiting 

instruction, which he declined.10  (RT 03/20/18 198; ER 360.)  The district court 

carefully assessed the evidence and made an appropriate record. 

 Moreover, the probative value substantially exceeds any prejudice.  The 

college student bought bitcoin from defendant and used it to purchase drugs in an 

on-line marketplace; told defendant that he had drugs seized, placing defendant on 

notice of the use the student made with the bitcoin; and also sold a recreational drug 

to defendant using bitcoin.  (RT 03/22/18 490, 495-96; ER 652, 657-58.)  The 

unnamed texter (Ex. 122; ER 1383-84) started the text conversation by referencing 

the local bitcoins website and asking if defendant could trade; and only then advised 

that the spouse used the bitcoin to purchase drugs on-line.  Defendant answered that 

he did not care.  “That’s non of my buziness.  I sell bitcoins that’s it.”  (Ex. 122; 

ER 1384.)  Finally, “Kuro” arranged to sell defendant the same recreational drug as 

the college student had previously sold him.  While Kuro did not specifically 

                                           
10 The parties had by this time already agreed to the inclusion of the standard “other 
acts” instruction in their joint jury instruction submission, and the district court 
limited that instruction to its use for “intent, opportunity and predisposition” after 
discussion with and agreement from the parties.  (CR 131; SER 62; see also 
RT 03/28/18 877-81; ER 1039-43.)  As to Ex. 122, the defense objected prior to trial 
on the grounds that the spouse’s communications about the use of the bitcoins 
constituted hearsay.  (CR 162; ER 1383-84.)  The district court found that 
defendant’s statements were not hearsay, and that the spouse’s statement provided 
context but would not be admitted for the truth.  (RT 03/20/18 197; ER 359.)  
Following additional argument by defendant, the district court offered the limiting 
instruction.  (RT 03/20/18 198; ER 360.)  
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mention an on-line marketplace for drugs, he wanted bitcoin in lieu of cash and he 

used secure texting on his end to protect the transactions.  (Ex. 120; ER 1381-82.)  

The predisposition transactions are all part of an intricate chain of concealed 

transactions conducted with virtual currency in lieu of cash to hide illicit activity.  

As a general matter, the centrality of the entrapment defense to the case provides 

ample support for the district court’s exercise of discretion in weighing the probative 

value against any prejudice.  United States v. Black, 543 F. App’x 664, 673 (9th Cir. 

2013).  These acts are sufficiently similar to the charged conduct to support the 

exercise of the district court’s discretion in admitting them.  E.g., United States v. 

Segovia, 576 F.2d 251, 252-53 (9th Cir. 1978) (affirming admission of defendant’s 

work in “arranging for a purchase of several pounds of marijuana by a third party”); 

United States v. Hullaby, 552 F. App’x 620, 621 (9th Cir. 2013) (affirming 

admission of prior marijuana dealing in a cocaine trafficking case because “the 

charged offense involved drugs”); see also Black, 543 F. App’x at 673 (affirming 

where the other bad act was knowledge about other individuals who “possessed” 

cocaine).  Defendant “put his character in play by arguing entrapment.”  Hullaby, 

552 F. App’x at 621. 

For all of the above reasons, the instant case is more like Hullaby, Segovia 

and Black than Bramble, the case cited by defendant.  As a preliminary matter, in all 

of the cases cited in the paragraph above, the evidence reflected only uncharged 
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conduct rather than a prior conviction, as in Bramble; the existence of the prior 

conviction substantially increased the prejudicial impact of the other conduct.  

Moreover, in Bramble the nature of the possession conviction was far removed from 

commerce: unlike the other acts involving marijuana in Hullaby and Segovia¸ which 

were part of a chain of commerce, the defendant in Bramble merely cultivated a 

number of marijuana plants in his backyard, without any record of third party 

interactions.  Bramble, 641 F.2d at 682-83.  In marked contrast to Bramble, 

defendant’s interactions with third parties in the instant case are sufficiently similar 

to the sting operation, and sufficiently commercial in nature, to support the district 

court’s exercise of discretion. 

b. The district court did not abuse its discretion in admitting some 
anti-bank statements made by defendant, where his evasive 
actions were on trial 

 Defendant filed a motion in limine as to his political beliefs, which included 

anti-banking beliefs.  (CR 132; ER 82-87.)  The government responded that it did 

not intend to introduce evidence of political beliefs more broadly, but only of anti-

bank sentiments.  (CR 138; SER 57-60.)  In a few instances on the undercover 

recordings defendant characterized the banking industry in an extremely pejorative 

manner (including that banks are the “most evilist institution on the face of the 

earth”), but he did so for a reason: he opposed the banking industry’s use of 

suspicious activity reports to inform law enforcement about its customers.  (See Ex. 
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106A at 0:45-1:18.)  At the final pretrial conference, the district court heard 

argument and appropriately characterized the evidence as “anti-bank regulation 

sentiments.”  (RT 03/13/18 17; ER 111.)  The district court indicated that it “would 

be inclined to admit” anti-bank regulation biases and sentiments as sufficiently 

relevant to the case.  (RT 03/13/19 18; ER 113.) 

 Separately, the parties were working towards agreement on authenticated 

portions of the undercover recordings, in lieu of subjecting the jury to their entirety.  

At the final pretrial conference, the government anticipated that the parties would 

wind up with “a relatively complete and agreed-upon series of segments from those 

recordings that should ameliorate any of the politics concerns.”  (RT 03/13/18 17; 

ER 111.)  Defense counsel largely agreed that the parties were “on good ground.”  

(RT 03/13/18 18-19; ER 112-13.)  And prior to trial, the parties filed a stipulation as 

to the admissibility of most of the recordings, and the authenticity of all.  (CR 164; 

SER 51-53.)   

 The admissibility of the anti-bank beliefs was therefore a virtual non-issue 

leading up to trial.  Moreover, the defense invited any error by emphasizing the 

adverse testimony.  E.g., United States v. Schaff, 948 F.2d 501, 506 (9th Cir. 1991) 

(holding that any error at the invitation of the defense can only lead to reversal in the 

“most exceptional situation”); see also United States v. Perez, 116 F.3d 840, 845-46 

(9th Cir. 1997) (distinguishing between forfeited error reviewed under a plain error 
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standard and waived error that is unreviewable).  During the testimony of the 

government’s first witness, each side examined Special Agent Michael Fleischmann 

about a redacted printout of the home page of defendant’s website. (Ex. 76; ER 1368-

69.)  On direct examination, the witness described how the website advanced his 

investigation, by describing “what [defendant is] about, that he’s interested in 

bitcoin,” that defendant claimed in his website that “he doesn’t need a license, bank, 

or permit to conduct Bitcoin transactions,” and that certain identifiers in the 

description led the agents from the “Morpheus” moniker to defendant.  (RT 03/21/18 

247-78; ER 409-10.)  In marked contrast, it was the defense, on cross-examination, 

that emphasized defendant’s negative view of banks.  “And going on, this 

information – this page mentions his distrust of government; his belief that the 

Federal Reserve is evil?”  (RT 03/21/18 265; ER 427.)  Given defendant’s invitation, 

this case presents no “exceptional circumstances” on which to overturn the jury’s 

verdict. 

By the time the jury heard the specific undercover audio recordings to which 

defendant now objects (Exs. 105P and 106A), it had already learned from the defense 

questioning that defendant believed banks to be evil.  Nor did the defense re-urge its 

earlier objection from the motion in limine when the government offered those 

recordings into evidence.  Defendant objected only on cumulative grounds as to 

Ex. 105 as a whole and made no separate objection at all to sub-part 105P.  
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(RT 03/27/18 655-56, 660; ER 817-18, 822.) And, in an extended sidebar, the 

objection to Ex. 106 was also related to cumulation rather than for anti-banking 

prejudice.  (RT 03/27/18 672-76; ER 834-38.)   

Whether viewed as invited error, forfeiture or waiver, defendant faces a 

daunting standard of review in challenging the district court’s admission of the bank 

references. Even under an abuse of discretion standard, the district court’s decision 

was correct.  Defendant had knowledge of the district court’s inclination to admit 

evidence of anti-regulatory beliefs prior to trial, and the use of voir dire to inquire of 

banking experience further militates against any finding of prejudice.11  

(RT 03/20/18 82-83; ER 244-45.)   The probative value of this evidence—which 

goes towards the predisposition as well as the regulatory evasion prong of the 

charged money laundering—is not substantially exceeded by any prejudicial effect.  

E.g., Mitchell, 502 F.3d at 968.   

c. Although there was no error, even if there had been error it 
would have been harmless in light of the overwhelming evidence 
of defendant’s guilt 

 Defendant asks the Court to consider his arguments “individually and 

cumulatively.”  (Op. Br. at 51.)  “Any error, defect, irregularity, or variance that does 

                                           
11 The district court inquired during voir dire as to whether any jurors had experience 
in financial services, and jurors 9, 13, 29, 46, and 54 raised their hands and explained 
their experience.  (RT 03/20/18 78-82; ER 240-44.)  The district court also inquired 
as to whether any jurors had worked at a bank, and jurors 13 and 37 raised their 
hands and explained their experience.  (RT 03/20/18 82-83; ER 244-45.)   
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not affect substantial rights must be disregarded.”  Fed. R. Crim. P. 52(a).  Except 

for a limited class of fundamental constitutional errors (none of which is alleged 

here), “reviewing courts must apply Rule 52(a)’s harmless-error analysis and must 

disregard errors that are harmless beyond a reasonable doubt.”  Neder v. United 

States, 527 U.S. 1, 7 (1999) (internal quotation and brackets omitted); see also 

United States v. McClain, 531 F.2d 431, 437-38 (9th Cir. 1976) (holding harmless 

the introduction of a small amount of hearsay to establish predisposition). 

“Under the law of cumulative error, where no single trial error examined in 

isolation is sufficiently prejudicial to warrant reversal, the cumulative effect of 

multiple errors may still prejudice a defendant.”  United States v. Spangler, 810 F.3d 

702, 711 (9th Cir. 2016) (internal quotation omitted).  However, even where there 

are errors below, they do not rise to the level of cumulative error where they “were 

minor and did not render [defendant’s] trial fundamentally unfair.”  Ayala v. 

Chappell, 829 F.3d 1081, 1116 (9th Cir. 2016) (internal quotation omitted).  Of 

course, where there is no error below, “there is no cumulative prejudicial effect to 

analyze.”  United States v. Begay, 673 F.3d 1038, 1047 (9th Cir. 2011). 

At trial, defendant squarely placed his facilitation of illicit drug transactions 

at issue with his early adoption of an entrapment defense.  He promised discretion 

and anonymity in his transactions.  (Ex. 74; ER 1361.)  The jury heard evidence of 

his mantra: “don’t get bit, don’t get shot, don’t talk to any policemen.”  (Ex. 106B 
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at 0:28-0:32; see also Ex. 101G at 0:00-0:12.)  The limited testimony about short, 

redacted text message chains does not overcome its probative value towards the 

government’s burden to establish his predisposition.  He put his anti-bank views 

front and center in an extended cross examination of the government’s first witness.  

The few additional fleeting references to these views do not substantially outweigh 

their relevance in a case about concealment and avoidance of the clear and concise 

regulations that residents of the United States must follow.  Given the overwhelming 

evidence of defendant’s intent to conceal the money from the proceeds of the 

interstate drug trafficking activities the undercover agents represented to him, any 

isolated errors cannot overcome the fundamental fairness of defendant’s trial.  

 The District Court Properly Calculated Defendant’s Total Offense Level 

1. Standard of Review 

This Court reviews de novo “whether the district court misapprehended the 

law with respect to the acceptance of responsibility reduction.”  United States v. 

Cortes, 299 F.3d 1030, 1037 (9th Cir. 2002).  The district court’s factual 

determination on acceptance is reviewed for clear error.  Id.  The application of 

specific offense characteristics to the facts of a specific case is reviewed for abuse 

of discretion.  United States v. Gasca-Ruiz, 852 F.3d 1167, 1170 (9th Cir. 2017) (en 

banc). 
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 2. Argument 

 The district court appropriately calculated the total offense level under the 

advisory Sentencing Guidelines.  Having proceeded to trial, defendant’s belated 

apology letter does not meet acceptance of responsibility under the Guidelines 

commentary, and the district court’s factual determination is entitled to significant 

deference.  Moreover, the district court did not abuse its discretion in determining 

that defendant was engaged in the business of laundering money through his bitcoin 

transactions. The district court properly calculated the total offense level when it 

started the sentencing, from which it varied downward by eight levels. 

a. The district court correctly understood that a trial verdict does 
not bar acceptance, and did not commit clear error in assessing 
defendant’s individual circumstances and denying acceptance 

Defendant made several statements surrounding his responsibility for the 

crimes of conviction.  To the probation officer, he admitted only to “gross errors in 

regard to what he was doing.”  (PSR ¶ 30.)  He subsequently wrote a letter to the 

district court recognizing “major judgment errors.”  And he allocuted, noting that he 

felt embarrassed, ashamed, and sorry, and that he learned a lot from the “situation.”  

(RT 07/30/18 43-44; ER 1003-04.)  The district court was in the best position to 

assess defendant’s acceptance, and declined to award a reduction. 

 As a preliminary matter, the district court correctly followed the law in 

analyzing the request for acceptance, and did not categorically preclude acceptance 
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solely based on trial.  This case is therefore unlike United States v. Ochoa-Gaytan, 

265 F.3d 837, 842 (9th Cir. 2001) (remanding to consider whether defendant 

demonstrated acceptance, where the district court incorrectly held a trial defendant 

categorically ineligible for acceptance), or even United States v. Cortes, 299 F.3d 

1030, 1039 (9th Cir. 2002) (remanding because the record was unclear whether the 

district court incorrectly believed that trial precludes acceptance).  In marked 

contrast, the district court here detailed its reasoning and considered defendant’s 

circumstances individually: 

In your case, you did put your -- put the government to its 
burden of proof at trial. It does -- and that doesn't 
necessarily in and of itself disqualify you. But I felt that 
you didn't meet the requirements to have done that and still 
get acceptance of responsibility in this case, and I sort of 
shorthanded my explanation of that. 
 
But I want you to understand that -- that it wasn't like you 
were arguing for the unconstitutionality of the statute.12 
And the government fortunately or unfortunately can 
charge you with whatever crimes they wish that they feel 

                                           
12 In an effort to show that he did make a constitutional challenge of sorts, defendant 
points to a motion filed on his behalf claiming outrageous government conduct, 
which the district court summarily denied from the bench.  (Op. Br. at 56 n.141; see 
also CR 109.)  Although such a motion relies on the due process clause, that doesn’t 
make it a constitutional challenge.  Constitutional challenges are jurisdictional 
claims, such as the unconstitutionality of a statute, the failure of an indictment to 
state a claim, or subjecting a defendant to double jeopardy.  See, e.g., United States 
v. Montilla, 870 F.2d 549, 552-53 (9th Cir. 1989) (holding that a defendant in a sting 
case who pleaded guilty after abandoning a vindictiveness challenge could not 
challenge her guilty plea on constitutional grounds because the underlying challenge 
was not a jurisdictional claim), amended on other grounds, 907 F.2d 115 (9th Cir. 
1990). 
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like they can convict you for, and that's what they did in 
this case. That's why I didn't give you the points for 
acceptance of responsibility.  
 

(RT 07/30/18 51; ER 1511.)  The district court “searched [defendant’s] conduct as a 

whole to determine whether he nonetheless accepted responsibility,” United States 

v. Ramos-Medina, 706 F.3d 932, 940 (9th Cir. 2013), and found that he did not.  The 

district court followed the law. 

 Nor was the district court’s factual determination against acceptance clearly 

erroneous.  Defendant bears the burden on acceptance.  Id.  At trial the defense 

claimed an affirmative defense, introduced exhibits and cross-examined most 

witnesses.13  The district court reviewed defendant’s letter in detail, and commented 

favorably upon it:  “I take your letter at face value.  I think you benefitted from the 

trial.”  (RT 07/30/18 54; ER 1514.)  But that doesn’t create acceptance.  The 

Guidelines direct the district court to consider the timeliness of the manifestation of 

acceptance, and recommend that acceptance be based primarily upon pre-trial 

statements and conduct.  U.S.S.G. § 3E1.1, cmt. n.1(H) and 2.  Defendant cannot 

meet his burden on timely contrition here. 

                                           
13 This trial was not the type of long-form guilty plea after which a district court in 
its discretion might be more likely to grant acceptance.  The defense examined some 
witnesses in considerable detail.  The record of the testimony of the very first 
witness, for example, runs approximately 30 pages on direct and re-direct, and 20 
pages on cross.  (RT 03/21/18 227-51, 273-77; ER 389-413, 435-39 (for the 
government); RT 03/21/18 251-270; ER 413-32 (for the defense).)   
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 The district court did precisely what reviewing courts expect of district judges 

in a post-Booker world.  In setting the total offense level, the district court declined 

to award acceptance, but specifically suggested the possibility of a variance.  

(RT 07/30/18 35-36; ER 1495-96 (“All right.  But to the extent that you’re arguing 

variance rather than acceptance of responsibility, I’ll still let you argue that.”).)  The 

district correctly set the advisory Guideline range, and then varied downward 

substantially.   

b. The district court did not abuse its discretion in calculating a 
four-level increase for being in the business of laundering, as to 
a professional bitcoin exchanger 

Defendant regularly engaged in laundering funds, both with agents over a 

two-year period and with several third parties.  His dialogue strongly suggests he 

engaged in many more transactions.  He tacitly admitted the conduct in the 

undercover recordings by saying he did not want to know the source.  He earned 

heavy commissions.  He advertised himself as a “bitcoin trader,” possessed 

professional business cards and had a professional and highly-rated profile on an on-

line swap meet for virtual currency.  (RT 03/21/18 262; ER 424; see also PSR ¶¶ 6, 

8, 10, 11, 12, 14, 15, 16, 18, 20, 23, 24; see also Ex. 18; ER 1174.)  Defendant also 

made podcasts demonstrating his knowledge of virtual currency, and promoted those 

podcasts, as well as third party instructional videos, to the undercover agents.  

(Ex. 70 at 2-3; ER 1352-53.)  Even agents’ surveillance of defendant with unknown 
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third parties—which included under-the-table cash transactions and discussion of 

frozen bank accounts—are strongly suggestive, for sentencing purposes, of a 

business focus on specified unlawful activities.  (PSR ¶¶ 21-22.)   

All of these factors militate in favor of the imposition of the business offense 

characteristic, given that he regularly engaged in laundering funds, he did so during 

an extended period of time, he laundered funds from multiple sources, and he 

generated substantial revenue.14  U.S.S.G. § 2S1.1, cmt. n.4(B)(i)-(iv).  During an 

undercover operation, the statements made by a defendant to the undercover officers 

may be used to justify the specific offense characteristic.  U.S.S.G. § 2S1.1, cmt. 

n.4(B)(vi).  The “in the business” adjustment does not appear to have been 

interpreted by this Circuit, but other circuits have found the enhancement to apply 

in related circumstances.  E.g., United States v. Aguasvivas-Castillo, 668 F.3d 7, 14 

(1st Cir. 2012) (as to the laundering of proceeds of food stamp fraud within an 

otherwise legitimate grocery store); United States v. Garza-Gonzalez, 512 F. App’x 

60, 65-66 (2nd Cir. 2013) (relying on the representations about other laundering 

activity made by defendant to an undercover agent); United States v. Lazo, 491 F. 

                                           
14 As to the revenue, it’s impossible to know with any great precision how much 
defendant earned given his failure to file income tax returns, as the government 
highlighted in its response to defendant’s objection to the PSR.  (CR 219; SER 18.)  
But the evidence at trial establishes conclusively defendant’s 7-10% cut when he 
laundered funds.  He also claimed in March 2015 that he sold half a million dollars 
in bitcoin the previous year.  (RT 03/21/18 295; ER 457; see also Ex. 101C at 0:05-
0:15.)   
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App’x 942, 944-45 (11th Cir. 2012) (applying the commentary factors, and finding 

that a truck driver who engaged in bank withdrawals over a four-month period to 

facilitate a health-care fraud scheme was “in the business”).  And the facts of the 

Eight Circuit Mitchell case cited by defendant are inapposite here, where by all 

appearances a defendant engaged in a singular scheme with a childhood friend, for 

which he earned up to $100 per money order cashed, for an aggregate total of up to 

$4,500.  United States v. Mitchell, 613 F.3d 862, 869 (8th Cir. 2010) (remanding for 

reconsideration under the Guideline commentary); see also United States v. 

Delgado, 608 F. App’x 230, 235-36 (5th Cir. 2015) (remanding for resentencing in 

a conspiracy conviction because defendant did not earn substantial revenue, did not 

launder for multiple sources and did not appear to actually launder much of 

anything).  Under the plain language of the Guideline commentary and the analyses 

in the out-of-circuit cases, the district court did not abuse its discretion in applying 

the business enhancement to defendant’s sentence. 

The district court explicitly varied downward by two levels to account for the 

substantial increase caused by this enhancement.   

I’m also going to reduce it by another two levels, and that 
is because four levels were added as you were in the 
business of laundering funds.  As I’ve said, I think you 
knew you were in the business of laundering funds, even 
though I believe you that that was not your intent.  And – 
but it strikes me that because you get six levels for 
knowing that you were financing drugs, that’s a pretty 
serious uptick.  And because I think in your enthusiasm 
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you lost control of what should be a moral judgment, I’m 
only going to give you the equivalent of a two-level 
upward adjustment for being involved in the business of 
laundering funds. 
 

(RT 07/30/18 55-56; ER 1515-16.)  The district court’s exercise of discretion here 

was perfectly appropriate: it calculated the advisory range based on the common- 

sense understanding that defendant was a bitcoin businessman; and it then varied 

downward to account for what it perceived to be a sentence greater than reasonably 

necessary under the statutory sentencing factors.   

 The District Court Imposed Supervised Release Conditions that are 
Reasonably Related to the Goals of Deterrence, Protection of the Public, 
and Rehabilitation, Taking Into Account Defendant’s History and 
Personal Characteristics 

1. Standard of Review 

This Court reviews a district court’s imposition of supervised release 

conditions for an abuse of discretion.  United States v. Bare, 806 F.3d 1011, 1016 

(9th Cir. 2015).  In applying this standard, this Court gives considerable deference 

to a district court’s determination of the appropriate supervised release conditions 

because “a district court has at its disposal all of the evidence, its own impressions 

of a defendant, and wide latitude.”  Id. (citing United States v. Stoterau, 524 F.3d 

988, 1002 (9th Cir. 2008)).   
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Where, as here, a party does not lodge a specific objection in the district court, 

yet asserts error on appeal, this Court reviews for plain error.15  United States v. 

Santiago, 466 F.3d 801, 803 (9th Cir. 2006).  

Before an appellate court can correct an error not raised at trial, there 
must be (1) error, (2) that is plain, and (3) that affects substantial rights.  
If all three conditions are met, an appellate court may then exercise its 
discretion to notice a forfeited error, but only if (4) the error seriously 
affects the fairness, integrity, or public reputation of judicial 
proceedings. 

 
Id. (quoting United States v. Maciel-Vasquez, 458 F.3d 994, 996 n.3 (9th Cir. 2006)) 

(internal quotation omitted).  This is because “[a] specific objection provides the 

district court with an opportunity to address the error in the first instance and allows 

this court to engage in a more meaningful review.”  Id. (quoting United States v. 

Bostic, 371 F.3d 865, 871 (6th Cir. 2004)). 

 2. Argument 

The district court did not commit plain error or even abuse its discretion in 

this case because the supervised release conditions imposed were appropriate given 

the facts and circumstances.  A district court has broad, but not unfettered, discretion 

                                           
15 Defendant notes that if he had no opportunity to object to the no-alcohol and 
purchases provisions, then plain error review would not apply.  (Op. Br. at 63.)  
Those provisions were included as sentencing recommendations in the initial, draft 
PSR filed on May 3, 2018, nearly three months prior to the sentencing.  (Draft PSR 
at 22; CR 194.)  Defense counsel reviewed a later version of the PSR—which also 
contained each provision—with defendant in person in the week prior to the 
sentencing, and defendant acknowledged this review.  (RT 07/30/18 4; ER 1464.) 
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in imposing conditions of supervised release in order to promote rehabilitation and 

protect the public.  United States v. Bee, 162 F.3d 1232, 1234 (9th Cir. 1998).  A 

district court may impose conditions of supervised release as long as they are 

“reasonably related to the goals of deterrence, protection of the public, and 

rehabilitation of the offender,” and involve no “greater deprivation of liberty than is 

reasonably necessary for the purposes of supervised release.”  United States v. Ross, 

476 F.3d 719, 721 (9th Cir. 2007); see also 18 U.S.C. §§ 3553(a), 3583(d)(1).  A 

“district court may rely on undisputed statements in the PSR at sentencing.” United 

States v. Ameline, 409 F.3d 1073, 1085 (9th Cir. 2006). 

 The conditions of supervised release do not have to be related to the 

underlying offense of conviction as long as they satisfy any of the conditions set 

forth in Section 3583(d)(1).  Bare, 806 F.3d at 1017.  The government bears the 

burden of demonstrating that the statutory standards governing the imposition of 

supervised release conditions are met.  Stoterau, 524 F.3d at 1002.   

 Here, defendant challenges two specific conditions of supervised release.  

Because both conditions satisfy the conditions set forth in 18 U.S.C. § 3583(d)(1), 

the district court did not plainly err.  The two conditions challenged by Defendant 

are “special” conditions of supervised release designed to protect the public and 

rehabilitate defendant.   
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a. Special Condition No. 5 prohibiting major purchases without 
prior approval of the probation officer. 

 
The district court imposed Special Condition Number 5 which states: 

You are prohibited from making major purchases, 
incurring new financial obligations, or entering into any 
financial contracts in excess of $500.00 without the prior 
approval of the probation officer. 
 

(CR 244; ER 1527.) 

 During the investigation, Defendant claimed to have made “millions” by 

selling bitcoin.  He personally exchanged more than $150,000 with three undercover 

agents.  Because of the way he concealed his transactions, the investigating agents 

were never able to determine exactly how much money Defendant made through his 

bitcoin exchange business.  And although not referenced in the PSR, the 

Government’s Response to the Motion for a Bill of Particulars memorializes 

defendant’s admission to gambling activities during the undercover recordings.  

(CR 117 at 6, 8; SER 87, 89.)  This Court may affirm on any basis supported by the 

record,  United States v. Charette, 893 F.3d 1169, 1175 n.4 (9th Cir. 2018), and as 

such, this special condition is entirely appropriate. 

 Following a short substantive challenge to the condition, defendant pivots to 

a grammatical objection based on procedural due process.  In particular, following 

an earlier memorandum disposition out of this district that held unconstitutionally 

vague a purchases and contracts provision without a limiter, United States v. 
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Washington, 584 F. App’x 846, 847 (9th Cir. 2014), defendant contends that the 

limit imposed here—a $500 floor— modifies only the last clause under the “last 

antecedent” rule.  But any error cannot be plain because it isn’t contrary to the law: 

no court has held that the clause is vague with the limits imposed here. And the 

Probation Officer may dispel any theoretical confusion by advising defendant upon 

release from custody that the limiter applies to all three clauses.  E.g., United States 

v. Tenorio, 761 F. App’x 772 (9th Cir. 2019) (as to a provision requiring payment 

towards anger management treatment, remanding and recognizing the range of 

limiting mechanisms available to the probation officer).  The purchases and contracts 

condition should be affirmed. 

b. Special Condition No. 7 prohibiting use or possession of alcohol 
or alcoholic beverages. 

 
The district court imposed Special Condition Number 7 which states: “You 

must not use or possess alcohol or alcoholic beverages.” (CR 244; ER 1528.)  

Defendant has a history of substance abuse but no recent use of alcohol.  The 

Probation Officer still recommended a no-alcohol provision to “facilitate his 

participation in [substance abuse] treatment.”  (PSR ¶ 21.)  Defendant cites to United 

States v. Betts, 511 F.3d 872, 879-80 (9th Cir. 2007), for the proposition that a district 

court may not generally impose a no-alcohol condition on a defendant in the absence 

of any type of substance abuse or alcohol abuse or erratic behavior.  While that is 

so, a district court may impose a no-alcohol provision to support substance abuse 
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treatment even in the absence of a history of alcohol abuse or a nexus between 

alcohol and the crime.  See, e.g., United States v. Sales, 476 F.3d 732 (9th Cir. 2007) 

(imposing the condition on a defendant with a history of substance abuse and 

depression); United States v. Angle, 761 F. App’x 775, 778 (9th Cir. 2019) (same, 

for a defendant with a substance abuse history alone); cf. United States v. Carter, 

159 F.3d 397, 401 (9th Cir. 1998) (imposing a no-alcohol condition on a defendant 

without either a substance abuse or alcohol abuse history given defendant’s erratic 

behavior and overdose on prescription medication).    

Here, Defendant’s history reflects a varied use of illicit substances (PSR ¶ 75) 

as well as considerable adverse criminal contacts involving drugs, violence, and 

erratic behavior.  (PSR ¶ 46 (failure to obey police while screaming and thrashing 

and possessing marijuana), ¶ 49 (confrontational traffic stop with possession of 

marijuana), ¶ 53 (creating a disturbance while possessing marijuana and 

antidepressant pills), ¶ 60 (charge of fleeing police with possession of marijuana).)  

The prohibition on the use of alcohol is consistent with Ninth Circuit law and 

therefore not plain error, and should be affirmed. 

The district court’s written judgment also prohibits “possession” of alcoholic 

beverages.   This written condition exceeds the oral pronouncement. (RT 07/30/18 

59; ER 1519.) On affirmance of the conviction and sentence, the government 

therefore does not oppose a limited remand to the district court to allow it to conform 
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the written judgment to the oral pronouncement by striking the words “or possess” 

from the alcohol prohibition.  E.g., United States v. Hicks, 997 F.2d 594, 597 (9th 

Cir. 1993). 
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VIII.  CONCLUSION 

 For the foregoing reasons, the judgment of conviction and sentence should be 

affirmed, with a limited remand to the district court to conform the oral 

pronouncement to the written judgment on special condition number 7. 

      MICHAEL BAILEY 
      United States Attorney 
      District of Arizona 
 
      KRISSA M. LANHAM 
      Deputy Appellate Chief  
 
 
      s/ Gary M. Restaino            
      GARY M. RESTAINO 
      Assistant U.S. Attorney 
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IX.  STATEMENT OF RELATED CASES 

 To the knowledge of counsel, there are no related cases pending.  
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XI.  CERTIFICATE OF SERVICE 
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      Assistant U.S. Attorney 
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Introduction 
 
 Had the government actually proved that the transactions underlying Mr. 

Costanzo’s convictions “affect[ed] interstate or foreign commerce [] involving the 

movement of funds by wire or other means” (18 U.S.C. § 1956(c)(4)), its response 

to Mr. Costanzo’s sufficiency argument would have been brief and straightforward, 

simply pointing the Court to the evidence that proved this element. Instead, the 

government devotes thirteen pages of its brief to challenging the standard of 

review, mis-paraphrasing the statute’s jurisdictional element, and proffering an 

agglomeration of sufficiency theories, ranging from sweeping observations about 

the internet and telephones to nano-scale observations about the word “china” 

appearing at the end of a web link. None of this misdirection can fill the hole in the 

government’s evidence. In light of the government’s failure to prove an essential 

element of the charged crimes, this Court should reverse Mr. Costanzo’s 

convictions and remand the case for the entry of a judgment of acquittal. 

Alternatively, for the reasons set forth below and in Mr. Costanzo’s opening brief, 

the Court should remand the case for a new trial or a resentencing. 
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Argument 
 

I. The government fails to identify evidence proving beyond a reasonable 
doubt that the charged transactions affected interstate or foreign 
commerce involving the movement of funds. 

 
A. The government’s attempt to invoke the “manifest miscarriage of 

justice” standard is both unfounded and pointless. 
 
 In his opening brief, Mr. Costanzo showed that the evidence at trial was 

insufficient to prove the money laundering statute’s jurisdictional element, which 

required proof beyond a reasonable doubt that the charged transactions “affect[ed] 

interstate or foreign commerce [] involving the movement of funds by wire or other 

means.” 18 U.S.C. § 1956(c)(4).1 The government argues that this issue should be 

reviewed for “manifest miscarriage of justice,” rather than de novo, on the premise 

that Mr. Costanzo failed to preserve his sufficiency challenge in the district court.2 

That premise is incorrect. “The proper way for [a defendant] to challenge the 

sufficiency of the government’s evidence pertaining to the jurisdictional element of 

affecting interstate commerce is a motion for acquittal under [Federal] Rule [of 

Criminal Procedure] 29, presented at the close of the government’s case-in-chief.”  

 

 

                                                 
1 Op. Br. at 26-46. 
2 Gov. Br. at 16-17. 
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United States v. Morgan, 238 F.3d 1180, 1186 (9th Cir. 2001) (internal quotation 

marks omitted). Mr. Costanzo made just such a motion.3 

 The government maintains that Mr. Costanzo nevertheless forfeited his 

sufficiency challenge because his Rule 29 motion did not specifically refer to the 

statute’s jurisdictional element.4 But Mr. Costanzo’s counsel made a “general” 

Rule 29 motion: 

 This is a general Rule 29 that the government has not provided 
sufficient evidence for a rational jury to find, based on what we’ve 
seen thus far, that he committed the Money Laundering offenses 
under either subsection (a)(3)(B) or (C).5 

 
Later, following a discussion between the court and the prosecutor about the 

sufficiency of the evidence that Mr. Costanzo acted to “avoid a transaction 

reporting requirement” in violation of Section 1956(a)(3)(C), the court asked Mr. 

Costanzo’s counsel whether she wanted “to be heard?”6 Before addressing the 

issue that the court and prosecutor had been discussing, Mr. Costanzo’s counsel 

reiterated the “broad” and “general” nature of her Rule 29 motion: 

 Your Honor, the defense wishes to keep our Rule 29 motion and 
intends to keep it as broad as possible.  
 
  

                                                 
3 ER Vol. 5 at 972:16-20. 
4 Gov. Br. at 17. 
5 ER Vol. 5 at 972:17-20. 
6 Id. at 972:21-975:18. 
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But since the Court inquired, we are willing to respond to the 
concerns, the specific concern that the Court has addressed in 
response to our general Rule 29 motion.7 

 
 The record thus confirms that Mr. Costanzo’s counsel twice articulated a 

“general” and “broad” challenge to the sufficiency of the evidence, and that her 

agreement to subsequently “respond” to a “specific concern” raised by the court 

did not withdraw that “general” motion. This Court has made plain that such a 

general motion for acquittal effectively preserves all sufficiency challenges, 

explaining that “Rule 29 motions for acquittal do not need to state the grounds 

upon which they are based because the very nature of such motions is to question 

the sufficiency of the evidence to support a conviction.” United States v. Cruz, 554 

F.3d 840, 844 n.4 (9th Cir. 2009) (internal quotation marks omitted). Because Mr. 

Costanzo thus fully preserved his challenge to the sufficiency of the evidence on all 

elements of the charges against him, the proper standard of review is de novo.  

 In any case, even if Mr. Costanzo had not preserved his objection, the nature 

of this Court’s review would not be materially affected. This Court generally 

applies plain error review to an unpreserved challenge to the sufficiency of the 

government’s evidence. Morgan, 238 F.3d at 1186. It has also referred to a 

“miscarriage of justice” standard – but Cruz indicates that this is another name for 

                                                 
7 Id. at 975:21-25. 
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plain error review. Cruz, 554 F.3d at 844-45 (quoting United States v. Vizcarra-

Martinez, 66 F.3d 1006, 1009-10 (9th Cir. 1995) (substituting “plain error” for 

“miscarriage of justice” in quoted passage)). And the Court has observed that in 

the context of a sufficiency challenge, “it is difficult to imagine just what 

consequences flow from our application of the [plain error] standard[].” Id. at 845 

(internal quotation marks omitted); accord United States v. Pelisamen, 641 F.3d 399, 

409 n.6 (9th Cir. 2011) (describing distinction between de novo and plain error 

review as “largely academic” in context of sufficiency challenge); cf. United States 

v. Atcheson, 94 F.3d 1237, 1241 (9th Cir. 1996) (“Because the Government bears the 

burden of proving each element of the crime, [the defendants] were not required to 

challenge the sufficiency of the Government’s evidence of a nexus between their 

acts and interstate commerce before the trial court.”). 

 The government’s attempt to invoke the plain error/miscarriage of justice 

standard is, therefore, pointless. “[W]hether review is de novo or for plain error,” 

the Court may affirm Mr. Costanzo’s convictions only if “any rational trier of fact 

could have found the evidence sufficient” to prove Section 1956’s jurisdictional 

element beyond a reasonable doubt. Pelisamen, 641 F.3d at 409 n.6 (internal 

quotation marks omitted). 
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B. The government fails to identify evidence proving Section 1956’s 
jurisdictional element beyond a reasonable doubt. 

 
(1) Section 1956’s jurisdictional element requires proof of an 

actual effect on interstate or foreign commerce. 
 

 The government does not challenge Mr. Costanzo’s showing that Section 

1956 requires proof of an actual effect on interstate commerce involving the 

movement of funds, rather than proof of a mere “representation” and “belief” of 

such an effect.8 It is thus undisputed that the agents’ representations that the money 

they used to purchase Bitcoin from Mr. Costanzo was derived from out-of-state 

drug transactions, and Mr. Costanzo’s alleged belief in those representations, have 

no bearing on the issue presented here. 

(2) The government misstates Section 1956’s jurisdictional 
element. 

 
 The government asserts that Section 1956’s jurisdictional element requires 

proof of “the movement of funds via a wire as part of a transaction which ‘in any 

way or degree’ affects interstate or foreign commerce.”9 But this paraphrase turns 

the jurisdictional element inside-out. What the statute actually requires is not a 

movement of funds that affects interstate commerce, but rather a “transaction” 

that affects interstate commerce “involving the movement of funds by wire or other 

                                                 
8 Op. Br. at 31-40. 
9 Gov. Br. at 19. 
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means.” 18 U.S.C. § 1956(c)(4) (emphasis added). Contrary to the government’s 

paraphrase, the statute is not satisfied by evidence that a transaction affected any 

and all forms of interstate or foreign commerce; instead, it requires proof of an 

effect on a specific type of interstate or foreign commerce: interstate or foreign 

commerce “involving the movement of funds by wire or other means.”  

 This element would be satisfied by evidence that the transaction itself 

involved the movement of funds across state or national borders, and it could be 

satisfied by evidence that the transaction was part of a larger transaction involving 

the movement of funds across state or national borders. See, e.g., United States v. 

Anderson, 391 F.3d 970 (9th Cir. 2004). But it would not be satisfied by evidence of 

a transaction that began and ended entirely within one state, or that merely led, for 

example, to the movement of information across a state or national border. The 

sufficiency of the evidence must be assessed according to the statute Congress 

enacted, and not the alternative version described in the government’s brief. 

(3) The government’s efforts to identify record evidence 
proving Section 1956’s jurisdictional element are fruitless. 

 
(a) Evidence that the charged transactions involved the 

internet 
 
 The bulk of the government’s sufficiency argument rests on the premise – 

which it attributes to this Court’s opinion in United States v. Sutcliffe, 505 F.3d 944 
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(9th Cir. 2007) – that evidence that a transaction involved the internet satisfies 

Section 1956’s jurisdictional element.10 But neither Sutcliffe, nor the other 

authorities on which the government relies, supports that proposition. 

 In Sutcliffe, the Court reviewed a defendant’s convictions for (among other 

things) making interstate threats in violation of 18 U.S.C. § 875(c), by posting 

threatening statements on a website. Sutcliffe, 505 F.3d at 950-52. The Court began 

its analysis with the broad statements quoted by the government here, noting that 

the internet “is an international network of interconnected computers” (id. at 952 

(internal quotation marks omitted)), that use of the internet, like use of “the 

nation’s vast network of telephone lines,” is “intimately related to interstate 

commerce,” id. (internal quotation marks omitted), and that the internet “is an 

instrumentality and channel of interstate commerce.” Id. at 953 (internal quotation 

marks omitted). Crucially, however, the Court did not end its analysis with these 

general observations. Instead, it went on to conclude that the government had 

established the link between the defendant’s specific offense conduct and interstate 

commerce by proving that he created the threatening website while living in 

California, that he continued posting threats on it after moving to New Hampshire, 

and that the website was uploaded to servers located in Louisiana, North Carolina, 

                                                 
10 Gov. Br. at 20-25. 
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and Virginia – proving that he sent threats “to internet servers located across state 

lines.” Id. 

 Thus, in Sutcliffe, it was not the interstate nature of the entire internet, but 

rather the defendant’s specific “interstate transfer of information by means of the 

internet,” that “satisfie[d] the jurisdictional elements of the statutes under which 

[he] was convicted.” Id. (emphasis added). Indeed, the Court specifically 

emphasized this aspect of Sutcliffe’s holding in United States v. Wright, 625 F.3d 

583 (9th Cir. 2010), noting that “the defendant’s use of the Internet did not 

provide a sufficient basis to satisfy the jurisdictional hook[; r]ather, we went on to 

note that the defendant’s website, containing the threats, crossed state lines by way 

of Internet servers in three different states.” Id. at 593 (citing Sutcliffe, 505 F.3d at 

953).  

 Rather than supporting the government’s case, therefore, Sutcliffe is fatal to 

it, because in the instant case there was no evidence that the charged transactions 

involved the movement of funds across state or national borders. Indeed, the most 

detailed evidence regarding the path of the charged transactions consisted of 

diagrams prepared by IRS Special Agent Donald Ellsworth, which portrayed the  
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transactions as running between geographically indeterminate “wallet addresses” 

hovering in cyberspace11: 

 

The Sutcliffe opinion shows that evidence like this does not suffice to prove an 

interstate commerce element. And the other cases on which the government relies 

for its any-use-of-the-internet premise are equally unavailing. 

 The only other precedential case that the government cites for this 

proposition is United States v. Pirello, 255 F.3d 728 (9th Cir. 2001).12 But Pirello 

involved neither a sufficiency-of-the-evidence challenge nor a jurisdictional 

element. It involved a challenge to the district court’s application of a Sentencing 

Guidelines enhancement applicable to defendants who commit their offenses 

through “‘mass-marketing.’” Pirello, 255 F.3d at 729-31 (quoting U.S.S.G. § 2F1.1 

(1998)). That Guideline holding has no bearing upon the sufficiency question 

presented here.  

                                                 
11 Trial Exhibit 84; ER Vol. 5 at 945:13-946:17. 
12 Gov. Br. at 21. 
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 The government also seeks support from the Central District of California’s 

decision in United States v. Drew, 259 F.R.D. 449 (C.D. Cal. 2009), and this 

Court’s unpublished memorandum in United States v. Ledgard, 583 F. App’x 654 

(9th Cir. 2014).13 But those decisions have no precedential force (Hart v. 

Massanari, 266 F.3d 1155, 1163 (9th Cir. 2001); 9th Cir. R. 36-3), and in any event 

they do not support the government’s theory.  

 In Drew, the district court reviewed a conviction under the Computer Fraud 

and Abuse Act, 18 U.S.C. § 1030 (CFAA). Drew, 259 F.R.D. at 451. The defendant 

had conspired to access a computer used in interstate commerce without 

authorization to commit intentional infliction of emotional distress. Id. at 452. The 

CFAA’s jurisdictional element required proof that the defendant accessed a 

computer “‘used in interstate or foreign commerce or communication,’” and that 

his conduct “‘involved an interstate or foreign communication.’” Id. at 456 

(quoting 18 U.S.C. § 1030(a)(2)(C), (e)(2) (2006)). The court found that the 

former requirement was satisfied by evidence that the defendant accessed a 

computer connected to the internet, while the latter requirement was satisfied by 

evidence that the defendant used the internet to send communications from 

Missouri to a router in California, where they were stored and retrieved by the 

                                                 
13 Gov. Br. at 20-21. 

Case: 18-10291, 01/31/2020, ID: 11580763, DktEntry: 45, Page 19 of 44
(181 of 206)



12 

victim in Missouri. Id. at 457-58 & n.15. The court also cited out-of-circuit district 

court decisions for the proposition that the latter requirement “simply require[d] 

that the computer system, which is accessed for purposes of the communication, is 

interstate or foreign in nature.” Id. at 458.  

 The obvious distinction between Drew and the instant case is that in Drew 

the government proved, not merely that the defendant accessed the internet, but 

that he used the internet to send communications across state lines. Id. at 458 n.15. 

The district court’s alternative rationale for finding the statute’s “interstate or 

foreign communication” requirement satisfied is based on an interpretation 

derived from “the legislative history of the CFAA,” which has no bearing on 

Section 1956 or the question presented here. Id. at 458. 

 Ledgard also involved a sufficiency challenge to a conviction under the 

CFAA. The Court held that the statute’s jurisdictional element was satisfied by 

evidence that the defendant had accessed the victim’s Amazon account through 

the internet, ordered $7,000 of merchandise, authorized Amazon to charge the 

victim’s credit card and ship the items to the victim’s home address, accessed the 

victim’s Hotmail account, and sent a series of emails to the victim’s father in Japan 

“in furtherance of his scheme.” Id. at 654-55. 
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 The evidence that the defendant sent international emails marks a clear 

contrast between Ledgard and the instant case. As to the Amazon purchases, it is 

unclear from the Court’s brief discussion precisely how the government proved 

that they involved interstate or foreign communications. This Court has exhorted 

lawyers to remember that a non-precedential decision cannot be relied upon to 

recite all of the facts upon which its holding rests. Hart, 266 F.3d at 1177-78 (noting 

that non-precedential memorandums are written for parties “familiar with the 

facts,” and may not be “fully intelligible to those unfamiliar with the case”). In any 

case, assuming that the jury was permitted to infer the interstate commerce nexus 

from the facts stated in the memorandum, those facts – $7,000 of merchandise 

ordered on Amazon, charged to the victim’s credit card, to be shipped to the 

victim’s home address – are a far cry from the instant case’s handful of cash-for-

Bitcoin transactions literally conducted across a table. 

(b) Evidence that an uncharged transaction involved a 
website “based” outside the United States 

 
 The government highlights testimony that the website localbitcoins.com is 

“based” outside the United States.14 But the evidence did not indicate that 

localbitcoins.com was used for any of the charged transactions. To the contrary, 

                                                 
14 Gov. Br. at 21; ER Vol. 5 at 967:17-20. 
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Agent Kushner testified that after he used localbitcoins.com for an uncharged 

transaction, at Mr. Costanzo’s urging he switched to Mycelium for the first 

charged transaction, conducted on May 20, 2015.15 Agent Klepper testified that he 

used Breadwallet for the second charged transaction conducted on October 7, 

2015.16 The agents did not expressly identify the platforms used for the last three 

charged transactions, conducted on November 21, 2015, February 2, 2017, and 

April 20, 2017, but documentary evidence suggests that the latter two transactions 

used a Blockchain wallet.17 

 In any case, even if the charged transactions had used localbitcoins.com, the 

government does not explain how this would prove Section 1956’s jurisdictional 

element. The evidence did not establish that Bitcoin travels through the location 

where the website used in a transaction is “based,” or that the use of a website 

based in another country to conduct a transaction establishes that the transaction 

affects interstate or foreign commerce involving the movement of funds in any 

other way. 

 

 

                                                 
15 ER Vol. 3 at 457:25-458:2, 473:22-487:15. 
16 Id. at 596:23-602:23, 616:12-14. 
17 ER Vol. 4 at 854:14-855:2, 871:25-872:19; ER Vol. 5 at 930:3-8; ER Vol. 6 at 1258-
75, 1324-31. 
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(c) Evidence that an uncharged transaction involved a 
“node” in Germany 

 
 During the testimony of Scottsdale Police Detective Chad Martin, the 

government introduced screen captures he took from his cell phone during the 

September 14, 2016 transaction, one of which included a map of Europe with a 

“pin” stuck in northwest Germany18: 

 

Detective Martin testified that the image showed “like a network area for the 

nodes, I believe – for the nodes, the Bitcoin nodes that actually processed our  

 

                                                 
18 ER Vol. 4 at 829:10-830:2; ER Vol. 5 at 1218. 
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transaction,” adding, “[s]o they had nothing to do with us personally. It was just 

the Blockchain network confirming the transaction.”19 

 The government’s reliance on this “Germany transaction”20 is misplaced, 

because this was not one of the charged transactions. The government suggests 

that evidence that a foreign country was involved in this transaction could “inform 

the jury’s determination on others.”21 But such “inferential leap[s]” are not a 

permissible method of finding an element of a criminal offense proven beyond a 

reasonable doubt. United States v. Lopez, 484 F.3d 1186, 1201 (9th Cir. 2007) (en 

banc). Moreover, even if the jury could draw a non-speculative inference that the 

charged transactions involved “nodes” outside of Arizona, this inference would 

not prove Section 1956’s jurisdictional element, because Detective Martin did not 

testify that the Bitcoin involved in a transaction actually passes through these 

“nodes.” To the contrary, he testified that they were “just the Blockchain network 

confirming the transaction” and “had nothing to do with us personally.”22 

 The government’s attempt to analogize this exhibit to the evidence in 

Anderson; United States v. Lynn, 636 F.3d 1127 (9th Cir. 2011); and United States v. 

                                                 
19 ER Vol. 4 at 831:8-14. 
20 Gov. Br. at 22. 
21 Id. at 23. 
22 ER Vol. 4 at 831:13-14. 
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Bazuaye, 240 F.3d 861 (9th Cir. 2001)23, is unavailing. In Anderson, the government 

proved international movements of funds between the United States and Costa 

Rica. Anderson, 391 F.3d at 972-76. In Lynn, the government proved that child porn 

videos that the defendant downloaded in California were originally produced in 

Washington and Georgia, satisfying the applicable statute’s requirement of proof 

that the charged images “had previously moved in interstate commerce.” Lynn, 

636 F.3d at 1132-35 (applying 18 U.S.C. § 2252). And in the defendant’s bench trial 

in Bazuaye, the district court found that the stipulated facts involving credit card 

companies and “normal banking channels” satisfied Section 1956(c)(4)(B), which 

covers transactions involving a “financial institution” that is engaged in, or the 

activities of which affect, interstate or foreign commerce. Bazuaye, 240 F.3d at 862-

65. That portion of Section 1956’s jurisdictional element has no application to the 

Bitcoin transactions here – the whole point of which, as the government repeatedly 

emphasized at trial and on appeal, was to avoid financial institutions and “normal 

banking channels.”24 

 

 

 

                                                 
23 Gov. Br. at 23-24. 
24 ER Vol. 3 at 365:6-366:13; ER Vol. 5 at 1095:6-15; Gov. Br. at 28-29. 
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(d) Evidence of Mr. Costanzo’s promotional materials 
 
 The government points to language in Mr. Costanzo’s “website and 

business cards” portraying him as “a professional engaged in ‘Sales and 

Promotions Extraordinaire.’”25 But Mr. Costanzo’s promotional materials are not 

a “transaction,” and thus cannot prove Section 1956’s jurisdictional element. The 

government’s citation to a statement in United States v. Jenkins, 633 F.3d 788 (9th 

Cir. 2011), that the purchase of an automobile from a commercial dealer affects 

interstate commerce26 is unavailing for this reason, and also because a transaction 

involving the transfer of title to a vehicle falls within the express language of 

Section 1956(c)(4)(A)(iii), which has no application here. 

(e) Evidence that cell phones were used in the charged 
transactions 

 
 The government asserts that evidence of the “physical instrumentalities” – 

i.e., cell phones – used in the charged transactions “establish[es] an effect on 

interstate commerce,” citing Sutcliffe and United States v. Santos, 352 F. App’x 223 

(9th Cir. 2009), for the proposition that “the nation’s vast network of telephone 

lines constitutes interstate commerce.” Sutcliffe, 505 F.3d at 952 (internal 

                                                 
25 Gov. Br. at 21-22. 
26 Gov. Br. at 22. 
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quotation marks omitted).27 But these cases do not stand for the proposition that 

any use of a telephone satisfies a statute’s interstate-commerce jurisdictional 

element. In Sutcliffe, the crucial evidence proved that the defendant’s website 

“crossed state lines by way of Internet servers in three different states.” Wright, 625 

F.3d at 593 (emphasis added). And in Santos, the evidence showed that the 

defendant used a cell phone “whose service provider is T-Mobile, a business in 

interstate commerce,” and that he “made numerous interstate calls using this 

phone.” Santos, 352 F. App’x at 224 (emphasis added). 

 The Court should not mistake Mr. Costanzo’s sequential discussion of the 

government’s various evidentiary theories for a “divide-and-conquer” strategy. 

Mr. Costanzo acknowledges that, if the government’s theories together amounted 

to more than the sum of their parts, that fact would be relevant to the sufficiency 

analysis. But the government’s theories do not bolster or strengthen each other in 

any way. In fact, rather than combining to strengthen its case, the government’s 

hodgepodge of evidentiary theories highlights its weakness. Had the trial actually 

included evidence that the charged transactions affected interstate commerce 

involving the movement of funds, the government could have made this plain in a 

few sentences. Tellingly, the government is instead compelled to present many 

                                                 
27 Gov. Br. at 24-25. 
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pages’ worth of irrelevant generalities about telephones and the internet, and 

unsupported assertions based on uncharged transactions. 

(4) The government fails to refute Mr. Costanzo’s showing that 
his convictions cannot be sustained on an attempt theory. 

 
 Mr. Costanzo showed in his opening brief that his convictions cannot be 

sustained an attempt theory, because Section 1956’s plain language precludes the 

application of such a theory to the statute’s jurisdictional element.28 The 

government’s sole response to this point consists of an assertion that the Rule of 

Lenity does not apply, because Section 1956’s jurisdictional element is “clear and 

expansive.”29 But this portion of Mr. Costanzo’s argument rests on legislative 

history and the “negative pregnant” doctrine, rather than the Rule of Lenity30 – 

and in any event, the “expansive” nature of the statute’s reference to the effect on 

interstate commerce has nothing to do with the question of whether it authorizes 

“impossibility” attempt liability in this context.  

 Mr. Costanzo further showed that even if Section 1956 did authorize 

“impossibility” attempt liability, this Court’s caselaw would prohibit it, because 

this Court does not recognize this form of attempt liability where – as here – the 

                                                 
28 Op. Br. at 40-44. 
29 Gov. Br. at 28. 
30 Op. Br. at 43-44. 
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defendant’s “objective acts” are entirely legal.31 The government notes that this 

Court found attempt liability proper in United States v. Bagnariol, 665 F.2d 877 (9th 

Cir. 1981), which involved a “sting” operation in which the defendant, a state 

politician, agreed to assure passage of legislation legalizing gambling in exchange 

for kickbacks from the (fictional) corporation that would run the gambling 

operation. Id. at 880-81.32 The contrast to the instant case is clear, because 

“selling” public legislation – unlike selling Bitcoin – is an “objective act[]” that 

“unequivocally corroborate[s] the necessary criminal intent.” Id. at 896 (internal 

quotation marks omitted). 

 The government also relies on Drown v. United States, 198 F.2d 999 (9th Cir. 

1952), in which the Court found that the defendant intentionally delivered a 

fraudulent medical device “for introduction into interstate commerce,” as required 

by the applicable statute, by selling it in California with the understanding that the 

purchaser would take it back to her home in Illinois. Id. at 1003-05.33 But the Drown 

opinion is irrelevant, because it did not address any question of attempt liability. 

Moreover, the government’s effort to analogize this case to Drown, on the theory 

that Mr. Costanzo had an expectation that the Bitcoin he sold to the undercover 

                                                 
31 Id. at 44-46. 
32 Gov. Br. at 26-27. 
33 Gov. Br. at 28. 
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agents “would flow across state lines to support [] drug trafficking,”34 is baseless. 

The agents led Mr. Costanzo to believe that the cash they exchanged for Bitcoin 

came from drug-dealing that had already occurred in other states. Mr. Costanzo 

had no reason to expect that, once the agents has converted it into Bitcoin, they 

would transfer it back across state lines. 

 In sum, the government fails to identify evidence from which a reasonable 

juror could find beyond a reasonable doubt that the charged transactions affected 

interstate commerce involving the movement of funds. This Court should 

accordingly reverse Mr. Costanzo’s convictions and remand the case to the district 

court for the entry of a judgment of acquittal. United States v. Havelock, 664 F.3d 

1284, 1296 (9th Cir. 2012) (en banc). 

II. The government fails to vindicate the district court’s errors in admitting 
evidence that was substantially more unfairly prejudicial than probative. 

 
A. Testimony of Nolan Sperling regarding drug purchases; Text 

exchange with spouse of drug user 
  

 The government argues that the district court properly admitted evidence 

that Mr. Costanzo bought an illegal drug from Nolan Sperling, and evidence that he 

exchanged messages with a person claiming that her (or his) spouse used Bitcoin to  

 

                                                 
34 Id. 
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buy drugs, because this evidence countered Mr. Costanzo’s entrapment defense by 

showing his predisposition.35  

 The government acknowledges that even where the defendant raises an 

entrapment defense, prior-act evidence is inadmissible unless it “tends to prove 

that defendant was engaged in illegal operations in some way similar to those charged 

in the indictment.” United States v. Bramble, 641 F.2d 681, 682 (9th Cir. 1981) 

(emphasis added; internal quotation marks omitted).36 The government asserts that 

these prior acts satisfy this standard, because they involved drugs and were 

“commercial in nature.”37 But the government fails to refute Mr. Costanzo’s 

essential point – which is that these prior acts did not demonstrate Mr. Costanzo’s 

predisposition to launder money.38 Indeed, it is telling that the only decisions the 

government produces in support of these rulings involved the admission of drug-

related evidence in cases inolving charges of conspiracy to possess cocaine. United 

States v. Hullaby, 552 F. App’x 620 (9th Cir. 2013); United States v. Black, 543 F. 

App’x 664 (9th Cir. 2013); United States v. Segovia, 576 F.2d 251 (9th Cir. 1978).39 

It is one thing to admit drug-related prior-acts in a prosecution for a conspiracy to 

                                                 
35 Gov. Br. at 29-35. 
36 Gov. Br. at 31. 
37 Id. at 34-35. 
38 Op. Br. at 46-50. 
39 Gov. Br. at 34-35. 
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possess an illegal drug; it is quite another to admit such evidence in a prosecution 

for the fundamentally different offense of money laundering. 

B. Mr. Costanzo’s “anti-bank beliefs” 

 The government asserts that Mr. Costanzo’s counsel invited, and forfeited, 

the district court’s error in admitting his “anti-bank beliefs” by mentioning, in her 

cross-examination of a government witness, that an admitted exhibit contained a 

statement calling the Federal Reserve “evil,” and by failing to reiterate her pretrial 

objection to this evidence at trial.40 The government is mistaken. Federal Rule of 

Evidence 103(b) provides that once the district court “rules definitively” on an 

evidentiary objection, “either before or at trial,” the objecting party “need not 

renew” his objection “to preserve a claim of error for appeal.” Fed. R. Evid. 103(b) 

(emphasis added). The government does not suggest that the district court’s 

pretrial ruling admitting this evidence was anything other than “definitive,” and 

Mr. Costanzo’s counsel therefore were not required to repeat their pretrial 

objections. By the same token, counsel’s cross-examination question regarding a 

statement on an exhibit that had already been admitted, consistently with the 

court’s pretrial ruling, did not retroactively “invite” the court’s pretrial error. 

 

                                                 
40 Gov. Br. at 35-38. 
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 The government’s defense of the district court’s ruling consists of an 

exercise in tendentious labeling: Instead of calling the viewpoints in question “anti-

bank beliefs,” the government dubs them “anti-regulatory beliefs” (emphasis 

added).41 But the statements in question did not merely complain about 

burdensome or excessive banking regulations. Instead, they (among other things) 

characterized banks as the “most evilest institutions on the face of the earth,”42 

and described bankers as “greedy”43 “motherf***ers”44 and “a bunch of f*ckin’ 

criminals.”45 The government’s insistence that comments like these expressed 

mere “anti-regulatory beliefs” is unconvincing. 

C. Viewed individually or cumulatively, the district court’s 
erroneous admission of this evidence was not harmless. 

 
 The government argues that the district court’s errors in admitting this 

evidence were harmless, in light of the “overwhelming evidence of [Mr. 

Costanzo’s] intent to conceal the money from the proceeds of the interstate drug 

trafficking activities the undercover agents represented to him.”46 But while there 

was evidence that Mr. Costanzo pitched the anonymity of Bitcoin, the evidence 

                                                 
41 Gov. Br. at 38. 
42 Trial Exhibit 106A. 
43 ER Vol. 4 at 744:1-3. 
44 Trial Exhibit 105P. 
45 Id. 
46 Gov. Br. at 40. 

Case: 18-10291, 01/31/2020, ID: 11580763, DktEntry: 45, Page 33 of 44
(195 of 206)



26 

also showed that government agents targeted him with no evidence that he was 

committing crimes, spent months engaging him in friendly banter and pressing him 

to conduct ever-larger transactions, and aggressively manipulated him in their 

attempts to build a case against his codefendant, Dr. Steinmetz. In the face of this 

evidence, had it not been presented with such extensive and prejudicial evidence 

suggesting that Mr. Costanzo was a “bad man deserving of punishment,” the jury 

might well have found that he was the victim of entrapment. United States v. 

Bradley, 5 F.3d 1317, 1321 (9th Cir. 1993) (internal quotation marks omitted).  

 In sum, on this record the Court cannot “say, with fair assurance, after 

pondering all that happened without stripping the erroneous action from the whole, 

that the judgment was not substantially swayed by the error[s].” United States v. 

Bruce, 394 F.3d 1215, 1229 (9th Cir. 2005) (internal quotation marks omitted). This 

Court should accordingly reverse Mr. Costanzo’s convictions and remand the case 

for a new trial. United States v. Preston, 873 F.3d 829, 846 (9th Cir. 2017) (reversing 

where the cumulative effect of multiple errors rendered defendant’s trial 

fundamentally unfair). 
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III. The district court erred in calculating Mr. Costanzo’s Guidelines 
offense level. 

 
A. Refusal to adjust offense level in light of Mr. Costanzo’s 

acceptance of responsibility 
 
 The district court expressly found that Mr. Costanzo had accepted 

responsibility for his crimes by the time of sentencing, but still declined to adjust 

his offense level under § 3E1.1(a) of the Guidelines because he had “put the 

government to its burden of proof at trial,” and “it wasn’t like [he was] arguing for 

the unconstitutionality of the statute.”47 As Mr. Costanzo showed in his opening 

brief48, this was error. Mr. Costanzo did move to dismiss the charges on due 

process grounds; he did not testify or deny his conduct at trial; and in any case, he 

cannot be punished for exercising his constitutional right to trial. The government 

fails to refute these points. 

 Citing United States v. Montilla, 870 F.2d 549 (9th Cir. 1989), amended, 907 

F.2d 115 (9th Cir. 1990), the government urges the Court to ignore Mr. Costanzo’s 

motion to dismiss, because his due process challenge was not “jurisdictional.”49 

But Montilla did not address § 3E1.1(a) or any other Guidelines provision; its 

holding was that the defendant’s guilty plea waived her “outrageous conduct” 

                                                 
47 ER Vol. 6 at 1511:12-20. 
48 Op. Br. at 53-58. 
49 Gov. Br. at 42 n.12. 
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challenge to her prosecution. Montilla, 870 F.2d at 551-53. The government 

proffers no compelling reason to extend Montilla’s holding to the very different 

question of assessing a defendant’s acceptance of responsibility – which may well 

coexist with his desire to go to trial to preserve for appeal a due process-based 

challenge to the charges against him. 

 The government acknowledges that Mr. Costanzo cannot be punished for 

exercising his constitutional right to trial, but asserts that he nevertheless 

disqualified himself from an acceptance-of-responsibility adjustment by 

“claim[ing] an affirmative defense, introduc[ing] exhibits and cross-examin[ing] 

most witnesses.”50 But the government fails to address this Court’s observation 

that, because an entrapment defense “by its very nature entails an admission 

regarding [his] participation in criminal activity,” such a defense is “not 

necessarily incompatible with acceptance of responsibility.” United States v. Ing, 70 

F.3d 553, 556 (9th Cir. 1995).51 And while Mr. Costanzo did introduce a small 

handful of exhibits and cross-examine government witnesses, he did not testify or 

deny his conduct. The government’s suggestion that a defendant may exercise his 

right to trial and still retain his eligibility for an acceptance adjustment only by 

                                                 
50 Gov. Br. at 43. 
51 Op. Br. at 57. 
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sitting on his hands and allowing the trial to function as a “long-form guilty plea”52 

would amount to paying mere lip-service to this crucial constitutional right. 

Unsurprisingly, this assertion is unsupported by authority. 

 The government’s claim that Mr. Costanzo’s acceptance of responsibility 

was too “belated” to be considered53 is equally misguided. “When a defendant’s 

statements and conduct ma[k]e it clear that his contrition [is] sincere, he [is] 

entitled to the reduction, even if that contrition is expressed at the eleventh[]hour.” 

United States v. Green, 940 F.3d 1038, 1042 (9th Cir. 2019) (emphasis added, 

internal quotation marks and citation omitted); see also United States v. Hill, 953 

F.2d 452, 461 (9th Cir. 1991) (affirming acceptance adjustment based on contrition 

expressed at sentencing hearing). 

B. Upward adjustment for being “in the business of laundering 
funds” 

 
 Mr. Costanzo showed in his opening brief that the district court erred in 

applying Guidelines § 2S1.1(b)(2)(C) to add 4 levels to his offense level, on the 

theory that he was “in the business of laundering funds,” because the charged 

conduct involved only five transactions, conducted over approximately a two-year  

 

                                                 
52 Gov. Br. at 43 n.13. 
53 Id. at 41. 
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period, generating a little over $11,000 in fees – and the evidence regarding other 

transactions did not establish additional acts of money laundering.54 

 The government stresses that Mr. Costanzo was a “bitcoin businessman” 

who “advertised himself as a ‘bitcoin trader,’ possessed professional business 

cards and had a professional and highly-rated profile on an on-line swap meet for 

virtual currency.”55 But this enhancement requires a finding that the defendant was 

“in the business of laundering funds” – not that he was in a perfectly legal business 

like selling Bitcoin. U.S.S.G. § 2S1.1(b)(2)(C) (2016) (emphasis added). The 

government also claims that Mr. Costanzo “regularly engaged” in money 

laundering with “several third parties,”56 but Mr. Costanzo showed in his opening 

brief that none of the third-party transactions upon which the district court relied 

appeared to involve money laundering57, and the government makes no effort to 

refute that showing. 

 Finally, the government seeks support from the out-of-circuit decisions in 

United States v. Aguasvivas-Castillo, 668 F.3d 7 (1st Cir. 2012); United States v. 

Garza-Gonzalez, 512 F. App’x 60 (2nd Cir. 2013); and United States v. Lazo, 491 F. 

                                                 
54 Op. Br. at 58-63. 
55 Gov. Br. at 44-47. 
56 Gov. Br. at 44. 
57 Op. Br. at 60-62. 
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App’x 942 (11th Cir. 2012).58 But the striking contrast between the large quantities 

of money and extensive patterns of transactions involved in those cases, and the 

five transactions and just-over-$11,000 dollars involved here, actually proves Mr. 

Costanzo’s point. Aguasvivas-Castillo, 668 F.3d at 9-11 (defendant, owner of 

supermarket chain, engaged in five-year food stamp fraud scheme generating illegal 

receipts “conservatively estimated to be over $4 million”); Garza-Gonzalez, 512 F. 

App’x at *62-65 (defendant, owner of “several stores and a warehouse on the 

border,” found to have “laundered more than 7 million dollars” through 

transactions with drug cartels); Lazo, 491 F. App’x at 944 (defendant “visited 

different branches of his bank 64 times during a 4-month period to either deposit or 

withdraw the fraudulently-obtained funds in furtherance of the money laundering 

scheme”). 

 The government thus fails to vindicate the district court’s rulings – and, by 

failing to argue that these errors were harmless, forfeits any question of 

harmlessness. United States v. Rodriguez, 880 F.3d 1151, 1163 (9th Cir. 2018). This 

Court should accordingly vacate Mr. Costanzo’s sentence and remand the case for 

resentencing. United States v. Door, 917 F.3d 1146, 1154-55 (9th Cir. 2019). 

 

                                                 
58 Gov. Br. at 45-46. 
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IV. The district court imposed unlawful and inappropriate supervised 
release conditions. 

 
A. No use or possession of alcohol 

 Mr. Costanzo showed in his opening brief that the supervised release 

condition barring him from using or possessing alcohol unjustifiably infringes upon 

his liberty, and impermissibly diverges from the version that the district court 

imposed orally by barring his possession of alcohol.59 

 The government concedes the second point, agreeing that this Court should 

remand the case to the district court “to conform the oral pronouncement to the 

written judgment.”60 But the government argues that the condition’s ban on the 

use of alcohol is supported by incidents referenced in the presentence report 

involving illegal drugs and “erratic behavior.”61 None of these incidents, however, 

involved alcohol.62 Moreover, separate conditions require Mr. Costanzo to refrain 

from committing crimes, refrain from unlawfully possessing or using controlled 

substances, submit to drug tests, and participate in a program of substance abuse 

treatment.63 In light of this panoply of requirements, and in the absence of any 

                                                 
59 Op. Br. at 63-65. 
60 Gov. Br. at 52-54. 
61 Id. at 51-52. 
62 Presentence Report at 9 (¶ 46), 10 (¶ 49), 12 (¶ 53), 13 (¶ 60). 
63 ER Vol. 7 at 1525-27. 
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evidence that Mr. Costanzo has an alcohol problem, this condition lacks any 

material justification. United States v. Robertson, ___ F.3d ___, ___, 2020 WL 

370895, at *5 (8th Cir. Jan. 23, 2020) (district court plainly erred by imposing no-

alcohol condition without explanation, where offense did not involve alcohol and 

record did not show that defendant was alcohol or drug-dependent). 

B. No unapproved “major purchases” 

 Mr. Costanzo showed in his opening brief that the condition barring him 

from making “major purchases” is both unjustified, because the record does not 

show that he spent his money irresponsibly, and impermissibly vague, because he 

has no way of knowing what qualifies as a “major purchase.”64 

 The government argues that this condition is justified by a transcript 

attached to a pretrial filing, in which Mr. Costanzo mentioned going to casinos.65 

But Mr. Costanzo said that his purpose in going to casinos was to “kinda change 

[his] 20’s into 100’s” and “avoid using bank accounts,” and that he only gambled 

“a little bit” before cashing in his chips.66  

 The government appears to concede the condition’s vagueness, but 

suggests, citing United States v. Tenorio, 761 F. App’x 772 (9th Cir. 2019), that the 

                                                 
64 Op. Br. at 65-68. 
65 Gov. Br. at 50. 
66 CR Doc. 117 at 6, 8. 
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problem can be fixed by having the probation officer advise Mr. Costanzo that, 

contrary to the condition’s grammatical structure, the $500 cap applies to the 

“major purchases” clause.67 But while in Tenorio the government suggested that 

the Court rely on “the probation officer’s discretion in enforcing” the flawed 

condition to nullify the problem, the Court rejected that suggestion, and instead 

remanded the case with instructions that the district court modify the language of 

the condition. Id. at 774. The Court should do the same here. 

Conclusion 

 Because the government failed to prove Section 1956’s jurisdictional element 

beyond a reasonable doubt, this Court should reverse Mr. Costanzo’s convictions 

and remand the case for the entry of a judgment of acquittal. Alternatively, the 

Court should reverse Mr. Costanzo’s convictions and remand the case for a new 

trial, because the district court erred in admitting unfairly prejudicial evidence. If 

the Court declines to reverse Mr. Costanzo’s convictions, it should rectify the  

 

 

 

 

                                                 
67 Gov. Br. at 51. 
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district court’s erroneous Guidelines calculation and improper supervised release 

conditions by vacating his sentence and remanding the case for resentencing. 

 
     Respectfully submitted on January 31, 2020. 
 
        s/Daniel L. Kaplan  
      DANIEL L. KAPLAN 
      Assistant Federal Public Defender 
      850 West Adams Street, Suite 201 
      Phoenix, Arizona 85007-2730 
      (602) 382-2767 
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