
UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF VERMONT 

 

JAMES R. HOGUE, SALLY COLLOPY,  ) 

EMILY PEYTON, MATTHEW S. SELLERS, ) 

KAREN EDDINGS, MORNINGSTAR PORTA,  ) 

KATHLEEN M. TARRANT, and DEBORAH ) 

DAILEY,      ) 

       ) 

   Plaintiffs,   ) 

       ) 

  v.     ) Civil No. 2:20-CV-218 

       ) 

PHILIP B. SCOTT, in his official capacity  ) 

as Governor of the State of Vermont,   ) 

T.J. DONOVAN, in his official capacity   ) 

as Attorney General of the State of Vermont,  ) 

and MARK LEVINE, in his official capacity  ) 

as Commissioner of the Vermont Department of ) 

Health,       ) 

Defendants.   ) 

 

DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ MOTION FOR PRELIMINARY 

INJUNCTION 

 

Defendants Philip B. Scott, Thomas J. Donovan, Jr., and Mark Levine, each in his official 

capacity, by and through their attorneys, the Vermont Attorney General’s Office, oppose 

Plaintiffs’ Motion for Preliminary Injunction and submit the following Memorandum of Law. 

MEMORANDUM OF LAW  

 

Since March 2020, at least 10,580 Vermonters have contracted COVID-19, and at least 168 

have died.1 Scores are hospitalized.2 Nationwide, over 400,000 have died.3 The State’s modeling 

studies show that, but for the mitigation measures taken to date—the measures Plaintiffs seek to 

enjoin—the number of COVID-19 cases and COVID-19 related deaths in the State would be 

 
1 Vt. Health Dep’t, Vermont Dashboard, https://www.healthvermont.gov/covid-19/current-activity/vermont-

dashboard. 
2 Id.  
3 Ctrs. for Disease Control & Prevention, CDC Covid Data Tracker, https://covid.cdc.gov/covid-data-

tracker/#cases_casesper100klast7days (accessed Jan. 21, 2021). 
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having a much more devastating effect on Vermonters and could overwhelm the capacity of 

Vermont’s health care system. See Addendum 10 to Amended and Restated Executive Order No. 

01-20 (Jan. 15, 2021).4 Throughout this fall and winter, however, the number of COVID-19 

cases has been accelerating in Vermont and in the U.S., leading to more hospitalizations and 

deaths. Id. Plaintiffs seek to minimize this unfolding national emergency. They mistake this 

State’s relative success—success due to monumental and unprecedented efforts by the State’s 

government, and by everyday Vermonters—as evidence that there was no emergency in the first 

place. Due to the measures the State has put in place to stem the spread of COVID-19, and 

Vermonters’ compliance with those measures, Vermont has among the lowest number of cases 

per hundred thousand of any state in the nation.5 Plaintiffs seek to entirely undo those measures, 

which would undo the State’s relative success in preventing illness and death.  

ARGUMENT 

I. Legal Standard 

“[A] preliminary injunction is an extraordinary and drastic remedy, one that should not be 

granted unless the movant, by a clear showing, carries the burden of persuasion.” Sussman v. 

Crawford, 488 F.3d 136, 139–40 (2d Cir. 2007) (quoting Mazurek v. Armstrong, 520 U.S. 968, 

972 (1997) (emphasis in original)). “In each case, courts must balance the competing claims of 

injury and must consider the effect on each party of the granting or withholding of the requested 

relief.” Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008) (citations and internal 

quotation marks omitted). “[T]o obtain a preliminary injunction against governmental action 

taken pursuant to a statute, the movant has to demonstrate (1) irreparable harm absent injunctive 

relief, (2) a likelihood of success on the merits, and (3) public interest weighing in favor of 

 
4 https://governor.vermont.gov/sites/scott/files/documents/ADDENDUM%2010%20TO%20AMENDED%20 

AND%20RESTATED%20EXECUTIVE%20ORDER%2001-20%20.pdf. 
5 Ctrs. for Disease Control & Prevention, CDC Covid Data Tracker. 
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granting the injunction. The movant also must show that the balance of equities tips in his or her 

favor.” Libertarian Party of Conn. v. Lamont, 977 F.3d 173, 176 (2d Cir. 2020) (quoting Yang v. 

Kosinski, 960 F.3d 119, 127 (2d Cir. 2020)).  

Plaintiffs state in their motion that as an alternative to demonstrating a likelihood of success 

on the merits the court may grant an injunction if Plaintiffs have raised a “serious question.” 

Mot. for Prelim. Injunction at 9. This is incorrect. “[W]hen, as here, the moving party seeks a 

preliminary injunction that will affect ‘government action taken in the public interest pursuant to 

a statutory or regulatory scheme, the injunction should be granted only if the moving party meets 

the more rigorous likelihood-of-success standard.’” Wright v. Giuliani, 230 F.3d 543, 547 (2d 

Cir. 2000) (quoting Beal v. Stern, 184 F.3d 117, 122 (2d Cir. 1999)). “[W]hen the injunction 

sought ‘will alter rather than maintain the status quo’ the movant must show ‘clear’ or 

‘substantial’ likelihood of success.” Id. (quoting Rodriguez v. DeBuono, 175 F.3d 227, 233 (2d 

Cir. 1999) (internal citations and quotations omitted)). Plaintiffs’ Amended Complaint and 

Motion for a Preliminary Injunction fail to demonstrate a clear or substantial likelihood of 

success. In addition, Plaintiffs fail to carry the burden of persuasion as to any of the other prongs 

of the preliminary injunction test and the motion should be denied. 

II. Plaintiffs have failed to demonstrate a clear or substantial likelihood of success 

on the merits. 

 

Plaintiffs are unlikely to succeed on the merits. For all the reasons set forth in Defendants’ 

Motion to Dismiss, Plaintiffs’ Complaint lacks sufficient legal or factual bases to state a claim 

upon which relief can be granted or invoke the subject-matter jurisdiction of this Court. As set 

forth in that Motion, Plaintiffs lack standing, many of Plaintiffs’ claims are moot, many of 

Plaintiffs’ claims are barred by sovereign immunity, and Plaintiffs have not plausibly alleged that 

the Defendants have violated any constitutionally protected rights.  
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To the extent any of Plaintiffs’ claims survive the Motion to Dismiss, those claims are not 

likely to succeed even under the standard of review argued by Plaintiffs. Even under the 

Plaintiffs’ preferred strict scrutiny standard, which as noted in Defendants’ motion to dismiss 

does not apply to all of Plaintiffs’ claims, the State is still likely to establish both a compelling 

governmental interest and that the orders are narrowly tailored to protecting the public health 

from the deadly Covid-19 virus. See Bayley's Campground Inc. v. Mills, 463 F. Supp. 3d 22, 33–

34 (D. Me. 2020), aff'd, 2021 WL 164973 (1st Cir. Jan. 19, 2021) (agreeing “with Plaintiffs that 

fundamental rights [were] burdened by the order to quarantine” but denying the injunction 

because Plaintiffs had failed to demonstrate a likelihood that a less burdensome way to serve the 

compelling governmental interest of stemming the spread of Covid-19 existed).  

Notably, in their Amended Complaint, Plaintiffs do not allege that there are less restrictive 

means of serving the governmental interest in stemming the spread of Covid-19 or that any of the 

restrictions are not narrowly tailored to that interest. Plaintiffs allege, instead, that there simply is 

no legitimate governmental interest in stemming the spread of Covid-19 because the virus does 

not pose a risk to public health worthy of any governmental response. The U.S. Supreme Court 

has, however, already recognized the opposite. Roman Catholic Diocese of Brooklyn v. Cuomo, 

141 S. Ct. 63, 67 (2020) (noting that “stemming the spread of COVID–19 is unquestionably a 

compelling interest”). Because Plaintiffs’ entire Amended Complaint is premised on this 

allegation, even if Plaintiffs have alleged sufficient injury to a constitutionally protected interest 

to withstand a motion to dismiss, they are exceptionally unlikely to succeed on the merits.  

Plaintiffs “point the court” to a federal district court decision holding certain aspects of the 

Pennsylvania Governor’s Covid-19 public health orders unconstitutional. See Cnty. of Butler v. 

Wolf, No. 2:20-CV-677, 2020 WL 5510690 (W.D. Pa. Sept. 14, 2020). Importantly, the Third 
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Circuit recently stayed this decision pending appeal. See Cnty. of Butler v. Wolf, No. 20-2936, 

2020 WL 5868393, at *1 (3d Cir. Oct. 1, 2020). Regardless, Butler is factually distinct as it dealt 

with specific facts regarding the Pennsylvania order and those affected by it, including that the 

order did not contain a clear expiration date, whereas the Vermont Orders do. That decision is 

not binding on this Court and should not be followed. 

III. Plaintiffs have failed to establish irreparable harm. 

Plaintiffs allege irreparable harm based on the deprivation of constitutionally protected 

freedoms, citing Elrod v. Burns, 427 U.S. 347, 373 (1976). However, Plaintiffs’ “ability to 

establish irreparable harm turns on whether they can demonstrate that Defendants have 

impaired” their constitutionally protected rights. A.H. v. French, No. 2:20-CV-151, 2021 WL 

62301, at *8 (D. Vt. Jan. 7, 2021). “In other words, ‘[b]ecause the violation of a constitutional 

right is the irreparable harm asserted here, the two prongs of the preliminary injunction threshold 

merge into one: in order to show irreparable injury, plaintiff must show a likelihood of success 

on the merits.’” Id. (quoting Turley v. Giuliani, 86 F. Supp. 2d 291, 295 (S.D.N.Y. 2000)). As 

noted above and in Defendants’ Motion to Dismiss, Plaintiffs have on every score either failed 

entirely to allege a deprivation of constitutionally protected rights or have failed to demonstrate 

any likelihood of success on their constitutional claims. As such, Plaintiffs cannot establish 

irreparable harm sufficient to justify a preliminary injunction.  

IV. The balance of the equities and the public interest weigh in favor of denying the 

injunction.  
 

The injunctive relief Plaintiffs seek is broad and would have drastic ramifications. Plaintiffs 

request that this court enjoin the continuation of the declaration of emergency issued by the 

Governor and the elimination of any and all measures taken pursuant thereto to address the 

Covid-19 pandemic. Plaintiffs have not alleged that their hardships, including loss of social 
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activity, loss of revenue, and the like, outweigh the public health danger of lifting all restrictions. 

See Disbar Corp. v. Newsom, No. 2:20-CV-02473-TLN-DB, 2020 WL 7624950, at *6 (E.D. Cal. 

Dec. 22, 2020) (“Business Plaintiffs’ economic injuries and Individual Plaintiffs’ somewhat 

restricted ability to travel through the community do not outweigh the grave harms that could 

result to all Californians from a widespread COVID-19 outbreak, especially during a time when 

the number of cases, hospitalizations, and deaths are steadily increasing and ICU capacity is 

decreasing.”); Weisshaus v. Cuomo, No. 20-CV-5826 (BMC), 2021 WL 103481, at *4 (E.D.N.Y. 

Jan. 11, 2021) (acknowledging that “the loss of one's livelihood does not surpass the public 

interest in combating the pandemic”); Plaza Motors of Brooklyn, Inc., et al. v. Cuomo et al., No. 

20CV4851WFKSJB, 2021 WL 222121, at *9 (E.D.N.Y. Jan. 22, 2021) (“Here, both the public 

interest and the balance of equities weigh heavily against Plaintiffs. As discussed above, the 

restrictions imposed by the Defendants were designed to slow the spread of COVID-19, a deadly 

and highly contagious disease. Serious public health consequences could result if Defendants are 

enjoined from enforcing the restrictions, as it could undermine both the City and State's ongoing 

effort to save lives and ultimately reopen businesses.”). 

As noted above, Plaintiffs’ entire Amended Complaint rests on the premise that there is no 

notable public health danger posed by Covid-19. Because that claim fails on its face, the balance 

of equities and the public interest weigh against granting Plaintiffs’ requested injunction. 

Granting Plaintiffs’ requested injunction at a time when cases, hospitalizations, and deaths are 

still on the rise would put Vermonters at a significantly increased risk of illness and death. This 

factor, therefore, weighs heavily in favor of denying the injunction.   
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CONCLUSION 

 

For the foregoing reasons, Defendants respectfully request that the Court deny Plaintiffs’ 

motion for a preliminary injunction.  

 

DATED at Montpelier, Vermont this 25th day of January 2021. 

       STATE OF VERMONT 

THOMAS J. DONOVAN, JR. 

ATTORNEY GENERAL 

 

By:                                  

Ryan Kane 

Matthew Phillips* 

Rachel Smith 

Assistant Attorneys General 

Office of the Attorney General 

109 State Street 

Montpelier, VT 05609-1001 

(802)828-2153 

ryan.kane@vermont.gov 

rachel.e.smith@vermont.gov 

 

Counsel for Defendants  

 

*Admission Pending 
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