
UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF VERMONT 

 

JAMES R. HOGUE, SALLY COLLOPY,  ) 

EMILY PEYTON, MATTHEW S. SELLERS, ) 

KAREN EDDINGS, MORNINGSTAR PORTA,  ) 

KATHLEEN M. TARRANT, and DEBORAH ) 

DAILEY,      ) 

       ) 

   Plaintiffs,   ) 

       ) 

  v.     ) Civil No. 2:20-CV-218 

       ) 

PHILIP B. SCOTT, in his official capacity  ) 

as Governor of the State of Vermont,   ) 

T.J. DONOVAN, in his official capacity   ) 

as Attorney General of the State of Vermont,  ) 

and MARK LEVINE, in his official capacity  ) 

as Commissioner of the Vermont Department of ) 

Health,       ) 

Defendants.   ) 

 

MOTION TO DISMISS ALL CLAIMS  

AND INCORPORATED MEMORANDUM OF LAW 

AND MOTION, IN THE ALTERNATIVE, FOR A MORE DEFINITE STATEMENT 

 

Defendants Philip B. Scott, T.J. Donovan, and Mark Levine, all sued in their official 

capacities, move by and through their attorneys, the Vermont Attorney General’s Office, to 

dismiss all claims against them pursuant to Federal Rules of Civil Procedure 12(b)(1) and 

12(b)(6). In support, Defendants submit the following Memorandum of Law. 

In the event that the Court does not dismiss all claims, Defendants move pursuant to Rule 

12(e) for a more definite statement on any remaining claims, as the First Amended Complaint is 

so vague and ambiguous that Defendants could not reasonably prepare a response. See 

Swierkiewicz v. Sorema N.A., 534 U.S. 506, 514 (2002) (“If a pleading fails to specify the 

allegations in a manner that provides sufficient notice, a defendant can move for a more definite 

statement under Rule 12(e) before responding.”) 
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MEMORANDUM OF LAW  

 

I. COVID-19 and Vermont’s State of Emergency  

Governor Philip B. Scott declared a state of emergency in Vermont on March 13, 2020 

following the World Health Organization’s March 11, 2020 declaration of the novel coronavirus 

(COVID-19) outbreak as a global pandemic and the initial detection of the disease in Vermont. 

Executive Order 01-20 at 1 (March 13, 2020).1 In that Order, the Governor noted “if no 

mitigation steps are taken, COVID-19 would likely spread in Vermont at a rate similar to the rate 

of spread in other states and countries, and the number of persons requiring medical care could 

exceed locally available resources” and “it is critical we take steps to control outbreaks of 

COVID-19 . . . to minimize the risk to the public, maintain the health and safety of Vermonters, 

and limit the spread of infection in our communities.” Id. at 1-2. 

Subsequently, the Governor issued a series of addenda to Executive Order 01-20. Addenda 

issued in mid-March through mid-April imposed new restrictions to slow the spread of COVID-

19 in Vermont. These restrictions included: limitations on gathering size;2 restrictions on 

 
1 The Executive Order and all addenda are available here: https://governor.vermont.gov/document-types/executive-

orders. Defendants request the Court take notice of the Executive Order and addenda. Judicial notice is appropriate 

for a fact “not subject to reasonable dispute because it: (1) is generally known within the trial court’s territorial 

jurisdiction; or (2) can be accurately and readily determined from sources whose accuracy cannot reasonably be 

questioned.” F.R.E. 201(b). Federal courts have taken judicial notice of other Covid-19-related orders. See, e.g., Best 

Supplement Guide, LLC v. Newsom, 2020 WL 2615022, at *2 (E.D. Cal. May 22, 2020). The court may consider 

“any document attached to the complaint, any statements or documents incorporated in the complaint by reference, 

any document on which the complaint heavily relies, and anything of which judicial notice may be taken.” Wheeler 

v. Cohen, No. 2:15-CV-170, 2015 WL 6872338, at *3 (D. Vt. Nov. 9, 2015). 
2 On March 13, 2020 Executive Order 01-20 prohibited non-essential mass gatherings over 250 people; on March 

16, 2020 the limit was lowered to the lesser of 50 people or 50% occupancy for social, recreation or entertainment 

activities; and on March 21, 2020 the limit was again lowered to 10 people in any “confined indoor or confined 

outdoor space which encourages congregation.” See Addenda 1 & 4. 
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business, non-profit and government operations;3 a directive to stay at home and leave only for 

essential reasons;4 and quarantine restrictions on persons arriving in Vermont.5 

Beginning in mid-April, as the number of active COVID-19 cases in Vermont and the region 

appeared to be holding steady,6 several addenda issued providing for a “phased approach to 

reopen the economy,” balancing the need to reopen the economy with “the prevention of a 

resurgence of COVID-19 that would undermine or lose the important public health outcomes 

achieved to date.”7 As part of this phased reopening, the gathering size limitation was increased;8 

restrictions on business, non-profit, and government operations were relaxed;9 and the quarantine 

requirement on travelers arriving in Vermont was eliminated for travelers coming from certain 

counties experiencing a low number of active COVID-19 cases.10 

On June 15, 2020, Governor Scott issued Amended and Restated Executive Order 01-20 

(“EO 01-20”), superseding Executive Order 01-20 and its addenda. This new Executive Order 

primarily organized and restated the provisions that were then in effect. On July 24, 2020 

Governor Scott issued Addendum 2 to Amended and Restated Executive Order 01-20, requiring 

individuals to wear masks or cloth facial coverings in public wherever close contact is 

 
3 See Addendum 2 (suspending on-premises consumption of food and drink at restaurants, bars, and other 

establishments effective 3/17/20); Addendum 3 (suspending non-essential adult elective surgery and medical and 

surgical procedures effective 3/20/20); Addendum 4 (requiring that certain close contact operations cease in-person 

operations and requiring all other businesses to implement CDC guidance to ensure social distancing effective 

3/23/20); Addendum 5 (directing all businesses and non-profits to put into place, to the maximum extent possible, 

telecommuting procedures effective 3/23/20); Addendum 6 (suspending all in-person operations effective 3/25/20). 
4 See Addendum 6 (effective 3/24/2020). 
5 See Addendum 7 (effective 3/30/2020). 
6 See Ctrs. for Disease Control, CDC COVID Data Tracker, Trends in Number of COVID-19 Cases and Deaths in 

the US Reported to the CDC by State/Territory, https://covid.cdc.gov/covid-data-tracker/#trends_dailytrendscases 

(accessed January 8, 2021). 
7 See Addendum 10, § 1 (effective 4/17/20).  
8 See Addendum 16 (increasing the limit on gathering size to up to 25 people effective 6/1/20). 
9 See Addendum 9 (4/10/20); Addendum 10 (4/17/20); Addendum 11 (4/24/20); Addendum 12 (5/1/20); Addendum 

13 (5/6/20); Amendment to Addendum 6 (5/13/20); Addendum 14 (5/15/20); and Addendum 15 (5/22/20). 
10 See Addendum 17 (allowing travel without quarantine restrictions to and from the counties of ME, NH, MA, RI, 

CT, and NY with 400 or fewer active cases of COVID-19 per million effective 6/8/20). 
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unavoidable, subject to exceptions.11  Exceptions include anyone “with a medical or 

developmental issue or challenge that is complicated or irritated by a facial covering, anyone 

with difficulty breathing or as further set forth in guidance issued by [Vermont Department of 

Health].”12 

Beginning in November, Vermont experienced “an acceleration in COVID-19 transmission; 

from November 8, 2020 to November 12, 2020, the number of new cases reported statewide 

increased at a rate as high as 50% per day.”13 It was determined that, “without a return to more 

limited standards of operation and social gatherings, as well as a requirement for greater 

cooperation by Vermonters with VDH contact tracing efforts, COVID-19 would likely continue 

to spread in Vermont at a rate similar to the rate of spread in other states and countries, and the 

number of persons requiring medical care could exceed available resources.”14 In response, new 

addenda and guidance have put in place certain restrictions to reduce the spread of COVID-19 in 

Vermont. These include reinstatement of the quarantine requirement for anyone returning or 

traveling to Vermont15 and temporary limitations on business operations and social gatherings.16 

ARGUMENT 

I. Legal Standard 

To survive a Rule 12(b)(6) motion to dismiss, “a complaint must contain sufficient factual 

matter, accepted as true, to state a claim to relief that is plausible on its face.” Ashcroft v. Iqbal, 

556 U.S. 662, 678 (2009) (quotations omitted). “A pleading that offers labels and conclusions or 

 
11 See Addendum 2 to Amended and Restated Executive Order 01-20 (7/24/20). 
12 Id. Additionally, any person declining to wear a mask because of these exceptions “shall not be required to 

produce documentation, or other evidence, verifying the condition.” Id. 
13 See Addendum 8 to Amended and Restated Executive Order 01-20 (11/20/20). 
14 Id. 
15 See ACCD, Cross State Travel Information https://accd.vermont.gov/covid-19/restart/cross-state-travel (accessed 

Jan. 21, 2021) (“Due to rising COVID-19 case counts across the Northeast, effective on November 10, 2020, the 

State of Vermont has suspended its leisure travel map and implemented a mandator quarantine for anyone return or 

traveling to Vermont.”). 
16 See Addendum 8 to Amended and Restated Executive Order 01-20 (11/20/20). 
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a formulaic recitation of the elements of a cause of action will not do,” nor will one that “tenders 

naked assertions devoid of further factual enhancement.” Id. (quotations and alterations omitted).  

To survive a Rule 12(b)(1) motion, a complaint must “allege[] facts that affirmatively and 

plausibly suggest that [the plaintiff] has standing to sue.” Carter v. HealthPort Techs., LLC, 822 

F.3d 47, 56 (2d Cir. 2016) (quotation omitted). Plaintiffs have the burden of proving subject-

matter jurisdiction exists, and “that showing is not made by drawing from the pleadings 

inferences favorable to the party asserting it.” Morrison v. Nat’l Austl. Bank Ltd., 547 F.3d 167, 

170 (2d Cir. 2008) (quotation omitted), aff’d, 561 U.S. 247 (2010). The court “need not ‘credit a 

complaint’s conclusory statements without reference to its factual context.’” Amidax Trading 

Grp. v. S.W.I.F.T. SCRL, 671 F.3d 140, 146-47 (2d Cir. 2011) (citing Ashcroft, 556 U.S. at 686). 

In resolving a motion to dismiss for lack of subject-matter jurisdiction, a court “may refer to 

evidence outside the pleadings.” Makarova v. United States, 201 F.3d 110, 113 (2d Cir. 2000). 

II. Plaintiffs Lack Standing. 

 

To have standing, a “plaintiff must have (1) suffered an injury in fact, (2) that is fairly 

traceable to the challenged conduct of the defendant, and (3) that is likely to be redressed by a 

favorable judicial decision.” Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016). To satisfy the 

injury-in-fact requirement, a plaintiff must show “an invasion of a legally protected interest 

which is (a) concrete and particularized, and (b) actual or imminent not conjectural or 

hypothetical.” Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992) (quotations omitted). “[A] 

plaintiff raising only a generally available grievance about government—claiming only harm to 

his and every citizen’s interest in proper application of the Constitution and laws, and seeking 

relief that no more directly and tangibly benefits him than it does the public at large—does not 

state an Article III case or controversy.” Id. at 573. Injury caused by a third party’s independent 
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act or decision is not “fairly traceable” to defendants or “redressable” by the court. See Lawrence 

v. Polis, 2020 WL 7348210, at *10 (D. Colo. Dec. 4, 2020) (holding that plaintiff challenging 

COVID-19 public health orders lacked standing because orders did not directly burden plaintiff).  

In addition to the constitutional standing requirements, “litigants must also satisfy prudential 

standing, which embodies judicially self-imposed limits on the exercise of federal jurisdiction.” 

Keepers, Inc. v. City of Milford, 807 F.3d 24, 39 (2d Cir. 2015) (quotation omitted). This 

includes “the general prohibition on a litigant’s raising another person’s legal rights” and “the 

rule barring adjudication of generalized grievances more appropriately addressed in the 

representative branches [of government].” Id. (quotation omitted).  

Plaintiffs lack standing. Their complaint primarily raises “generally available grievance[s] 

about government,” namely that the Governor’s emergency orders are allegedly inconsistent with 

a variety of Constitutional provisions. See, e.g., First Amended Complaint (FAC) ¶ 174; see also 

Martel v. Condos, No. 5:20-CV-131, 2020 WL 5755289, at *4 (D. Vt. Sept. 16, 2020) 

(dismissing generalized grievance regarding Vermont’s COVID-19-related changes to elections). 

The only place where Plaintiffs attempt to allege concrete and particularized injuries is in the 

section “Specific Harms of Plaintiffs.” See FAC ¶¶ 186–259. Yet, these sections do not plausibly 

allege any specific injury traceable to Defendants or redressable by this Court. 

Plaintiffs Collopy,17 Porta,18 Hogue,19 Eddings, and Dailey20 allege they have been unable to 

engage in various social activities. However, it is unclear what constitutionally protected 

 
17 Plaintiff Collopy alleges that she was unable to visit with her mother in-person for nine months and was forced to 

meet for limited times using other means of communication or meeting outdoors. FAC ¶ 186(1). She also alleges 

that she was unable to attend child family members’ sporting events. FAC ¶ 186(2). 
18 Plaintiff Porta alleges that parents do not allow their children over to Plaintiff Porta’s house to interact with her 

son. FAC ¶ 212. 
19 Plaintiff Hogue alleges he has been unable to “provide[] historical renditions to schools of Ethan 

Allen and [play] roles in local theatre productions.” FAC ¶ 190. 
20 Plaintiff Dailey alleges that she was unable to visit her out-of-state family. She and Plaintiff Eddings also 

generally allege that they have been unable to attend social events. See FAC ¶¶ 253-256, 258, 234. 
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interests each Plaintiff alleges have been injured, and who caused that injury. To the extent there 

are constitutionally protected interests at stake, Plaintiffs fail to establish their asserted injuries 

are traceable to Defendants and not third parties—such as people they wished to see or venues 

they wished to go to. See Delaney v. Baker, No. CV 20-11154-WGY, 2021 WL 42340, at *10 

(D. Mass. Jan. 6, 2021) (denying standing based on “indirect-causation injury” where there was 

no showing that challenged restrictions were caused by Governor’s order and would not have 

been in place without order); Lawrence, 2020 WL 7348210, at *10 (holding employee lacked 

standing to challenge COVID-19 restrictions on his employer); FAC ¶¶ 212, 216-17, 235, 258 

(allegations reflecting that third parties do not want to associate with Plaintiffs). Plaintiffs do not 

allege these restrictions would not have been in effect absent the Governor’s Order and addenda. 

Plaintiffs Hogue, Peyton, Porta, Eddings, and Dailey each allege injuries from the state-wide 

mask mandate.21 FAC ¶¶ 189, 193-95, 204-207, 213, 215-16, 220, 235, 257. They also allege 

facts indicating that they are exempt from the mask mandate. See id. ¶¶ 189, 195, 204-205, 

257.22 They each allege that despite this, they have been shamed or denied entrance at various 

public and private places. See id. ¶¶ 189, 193-194, 207, 212, 214-215, 220. These alleged injuries 

do not give rise to standing as they are not concrete and particularized, nor are they traceable to 

Defendants. See Shelton v. City of Springfield, Missouri, No. 6:20-CV-03258-MDH, 2020 WL 

6323935, at *3–4 (W.D. Mo. Oct. 28, 2020) (“At most, Plaintiff is alleging she may be 

inconvenienced by others, not Defendants, if she chooses not to wear a mask based on her 

 
21 See Addendum 2 to Amended and Restated Executive Order 01-20 (7/24/2020). 
22 See Addendum 2 to Amended and Restated Executive Order 01-20 (“Nothing in this Order or any other State 

health and safety guidance shall require the use of a mask or cloth facial covering when someone is engaged in 

strenuous exercise or activity, for anyone under the age of 2, any child or adult with a medical or developmental 

issue or challenge that is complicated or irritated by a facial covering, anyone with difficulty breathing or as further 

set forth in guidance issued by VDH. A person who declines to wear a mask or cloth face covering because of a 

medical or developmental issue, or difficulty breathing, shall not be required to produce documentation, or other 

evidence, verifying the condition.”). 
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exemption . . . . These allegations cannot be traceable to Defendants nor do they constitute an 

injury in fact that is concrete.”).   

Plaintiffs Hogue, Peyton, Porta, Tarrant, Eddings, and Sellers also vaguely allege 

interferences with their business interests. FAC ¶¶ 190, 192, 203, 225-27, 232-34, 247-48. These 

allegations are not concrete or particularized, are not traceable to Defendants, and do not plead 

an injury to a protected interest. The “liberty component of the Fourteenth Amendment’s Due 

Process Clause includes a generalized right to choose one’s field of private employment”—it 

“does not include a right to any specific job.” Lawrence, 2020 WL 7348210, at *9.  

Plaintiffs also make vague allegations regarding interference with religious assembly. See, 

e.g., FAC ¶ 147. Plaintiffs do not allege that the restrictions infringe on their personal religious 

freedoms—and therefore they lack standing to bring such a claim. McGowan v. State of 

Maryland, 366 U.S. 420, 429 (1961) (holding plaintiffs lacked standing to challenge Sunday 

closing laws under Free Exercise Clause where “they do not allege any infringement of their own 

religious freedoms due to Sunday closing”).  

Nothing in the First Amended Complaint demonstrates an injury caused by Defendants that 

is particular to Plaintiffs, rather than a generalized grievance about the lawfulness of Vermont’s 

actions. Plaintiffs have failed to establish standing. 

III. Sovereign Immunity Bars Most of Plaintiffs’ Claims.  

 

Plaintiffs’ claims are barred by sovereign immunity, except for those that could potentially 

qualify for the narrow Ex parte Young exception: claims seeking prospective injunctive relief 

based on an alleged ongoing violation of federal law. Plaintiffs’ state law claims (Counts 2-7 and 

parts of Counts 1 and 9-11), and those seeking money damages (Count 12), are barred. 

Case 2:20-cv-00218-wks   Document 20   Filed 01/25/21   Page 8 of 27



8 

 

“States retain constitutional immunity from private suits,” Alden v. Maine, 526 U.S. 706, 745 

(1999), “which applies against all private suits, whether in state or federal court.” Beaulieu v. 

State of Vermont, 807 F.3d 478, 483 (2d Cir. 2015). Sovereign immunity also generally bars 

claims against state officials sued in their official capacities. Edelman v. Jordan, 415 U.S. 651, 

663 (1974). Sovereign immunity is a jurisdictional bar. Pennhurst State Sch. & Hosp. v. 

Halderman, 465 U.S. 89, 100 (1984). Of course, sovereign immunity is not absolute. Because 

the States surrendered a portion of their sovereignty when adopting the Fourteenth Amendment, 

“Congress may authorize private suits against nonconsenting States pursuant to its § 5 

enforcement power.” Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976).  

Plaintiffs’ only claims that might not be barred by sovereign immunity are those that could 

fall under the Ex parte Young exception. 209 U.S. 123 (1908). Under this exception, “suits for 

prospective relief against an individual acting in his official capacity may be brought to end an 

ongoing violation of a federal law.” Vega v. Semple, 963 F.3d 259, 282 (2d Cir. 2020). It applies 

where a claim “(1) alleges an ongoing violation of federal law; and (2) seeks relief properly 

characterized as prospective.” Id. Under the first prong, the alleged violation must be based in 

federal law, as “it is difficult to think of a greater intrusion on state sovereignty than when a 

federal court instructs state officials on how to conform their conduct to state law.” Pennhurst, 

465 U.S. at 106. “This applies to state law claims brought into federal court under pendent 

jurisdiction as well.” Allen v. Cuomo, 100 F.3d 253, 260 (2d Cir. 1996). Under the second prong, 

the relief sought may not be monetary. Edelman v. Jordan, 415 U.S. 651, 665 (1974). 

Plaintiffs’ claims based on violations of state law—specifically, Counts 2-7 and parts of 1 

and 9-11—are barred by sovereign immunity, and Ex parte Young does not apply. Count 1 does 

not make out a distinct claim, but only refers to Plaintiffs’ motion for a preliminary injunction. 
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To the extent that motion, and by extension Count 1, incorporates and relies on the state-law 

counts in the Complaint, it is barred by sovereign immunity.  

Count 2 claims that the “exigencies underlying the declaration for emergency no longer 

exist.” FAC p.72. Count 3 appears to assert the same. Id. (“The public health emergency based 

on [sic] Executive Order 01-20 has ended.”). Count 4 is a variation on Counts 2 and 3: it asserts 

that “All actions taken under Executive Order 01-20 are invalid,” FAC p.73, because the Order 

was allegedly improperly issued under Vermont law. These claims challenge the Governor’s 

ongoing declaration of a state of emergency in Executive Order 01-20 and its addenda. The 

Governor’s authority to declare a state of emergency in Vermont relies entirely on Vermont 

statute. See 20 V.S.A. § 9 (“[I]n the event of an all-hazards event . . . the Governor may proclaim 

a state of emergency . . . .”); id. § 2(1) (defining “all-hazards” to include “any . . . health or 

disease-related emergency . . . which poses a threat or may pose a threat . . . to property or public 

safety in Vermont”). At least one Vermont court has already accepted the state statutory basis for 

EO 01-20 and some of its addenda. See Exhibit A, State of Vermont v. Club Fitness of Vermont, 

Docket No. 202-5-20 Rdcv, slip op. at 22 & n.15 (Vt. Super. Ct. Sept. 24, 2020). This Court may 

not instruct Vermont on whether its Executive Orders are proper under Vermont law.  

In Counts 2 through 4, Plaintiffs cite to Home Building & Loan Association v. Blaisdell, 290 

U.S. 398 (1934) and Chastleton Corp. v. Sinclair, 264 U.S. 543 (1924) for the proposition that 

this Court may, in fact, determine whether a state of emergency properly exists under Vermont 

law. Not so. First, both Blaisdell and Sinclair were appeals from state courts of plenary 

jurisdiction (the Minnesota Supreme Court and the District of Columbia Court of Appeals, 

respectively), not federal courts of limited jurisdiction.23 Second, both cases involved U.S. 

 
23 In addition, Blaisdell involved only private parties, so sovereign immunity would not have applied. 
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Constitutional challenges to state laws, not purely state law claims. Neither case extends this 

Court’s jurisdiction over state law claims barred by sovereign immunity. Counts 5, 6, and 7 are 

explicitly based on state laws—20 V.S.A. § 8(4), § 9(8), and Vermont Constitution Chapter II, 

§ 20, respectively—and are barred as a result.  

It is hard to tell whether Count 9 attempts to state an independent claim for relief, or merely 

argues for a specific standard of review for the allegations of Count 8 (addressed below). To the 

extent it tries to allege an independent claim, it appears to restate the state law claims of Counts 

2, 3, and 4, and is barred for the same reasons. FAC ¶ 163. Similarly, Counts 10 and 11 appear to 

be at least partial restatements of arguments that the Order violates state laws. See FAC ¶¶ 166, 

170, 173. To the extent they are construed that way, they are barred. 

Plaintiffs’ claim for damages based on 42 U.S.C. § 1983—specifically, Count 12—is barred 

by sovereign immunity, and Ex parte Young does not apply because an award of damages is 

retrospective relief. Edelman v. Jordan, 415 U.S. 651, 665 (1974); see also Green v. Mansour, 

474 U.S. 64, 73 (1985) (reciting that in § 1983 action, “award of damages or restitution by the 

federal court” is “of course prohibited by the Eleventh Amendment”).  

Only one claim, Count 8, which alleges assorted federal constitutional violations, might 

partially qualify for the Ex parte Young exception. But, as outlined in the following section, 

many of the allegations in Count 8 are moot. Any allegation that is moot is barred by sovereign 

immunity, as there is no ongoing violation of federal law. See Vega, 963 F.3d at 282. 

IV. Plaintiffs’ Claims Regarding “House Arrest,” “Lockdowns,” “Right to Work,” 

and Assembly Are Moot.  

 

To the extent Plaintiffs challenge “house arrest,” FAC ¶¶ 117-24, “lockdowns,” id. ¶ 190, 

“right to work,” id. ¶ 148(3), business closure orders, id. ¶ 144, and allege violations of their 
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right to assemble, see id. ¶ 260, these challenges are moot, as they appear to challenge a version 

of EO 01-20 no longer in effect.   

“[A] case challenging a statute, executive order, or local ordinance usually becomes moot if 

the challenged law has expired or been repealed.” Spell v. Edwards, 962 F.3d 175, 179 (5th Cir. 

2020) (holding challenge to stay-at-home order moot where order had expired).24 Plaintiffs’ 

claims related to “lockdowns” or alleged violations of their rights to work or assemble are moot 

because they appear to be challenging Addendum 6 to EO 01-20, “Stay Home/Stay Safe,” 

published March 24, 2020, which directed Vermonters to stay home except for essential reasons, 

and is no longer in effect. Subsequent addenda allowed for phased resumption of business, non-

profit, and government operations, and by May 15, the Executive Order allowed Vermonters to 

travel for a wide range of non-essential activities, including small social gatherings. See 

Addendum 14. On June 15, Governor Scott issued Amended and Restated Executive Order No. 

01-20, which superseded the original Executive Order 01-20 and its addenda, and authorized 

further resumption of business, non-profit, and government operations. This strategy, which 

“keep[s] Vermonters working and our children in school,” has been in place since June and is 

possible due to Vermont’s “advances in the areas of contact tracing, surveillance testing and 

diagnostic and surveillance testing.” Addendum 8 to Amended and Restated EO 01-20.  

Plaintiffs may now engage in nearly any in-person activity they might wish to, subject to 

health and safety restrictions. See Agency of Commerce and Community Development (ACCD), 

 
24 See also, e.g., Pleasant View Baptist Church v. Beshear, No. 20-6399, 2020 WL 7658397, at *1 (6th Cir. Dec. 21, 

2020) (holding challenge to COVID 19-related executive order moot); Amato v. Elicker, 460 F. Supp. 3d 202, 213 

(D. Conn. 2020) (same); Martinko v. Whitmer, 465 F. Supp. 3d 774, 777 (E.D. Mich. 2020) (same); Abiding Place 

Mnistries v. Newsom, 465 F. Supp. 3d 1068, 1072 (S.D. Cal. 2020) (same); Murphy v. Lamont, No. 3:20-CV-0694 

(JCH), 2020 WL 4435167, at *6 n.8 (D. Conn. Aug. 3, 2020) (same); World Gym, Inc. v. Baker, 474 F. Supp. 3d 

426, 430 (D. Mass. 2020) (same); Krach v. Holcomb, No. 1:20-CV-184-HAB, 2020 WL 2197855, at *2 (N.D. Ind. 

May 6, 2020) (same). 
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Update 34 – New Work Safe Additions to the Be Smart, Stay Safe Order (Jan. 15, 2021).25 They 

may, for instance, go to theaters, libraries, galleries, museums, and other indoor arts, culture, and 

entertainment venues. Id. § 8.3. They can go to religious services. Id. § 7.4. Although Plaintiff 

Hogue alleges that “the lockdowns” violated his “right to peaceably assemble” in “local theatre 

productions,” FAC ¶ 190, he has been able to perform in-person since June (although potential 

co-performers, crewmembers, and audience members may have chosen not to assemble in person 

for their own safety). 

V. Plaintiffs’ Remaining Claims Fail on the Merits. 

Plaintiffs make numerous constitutional claims, but because they offer no more than naked 

assertions and conclusions, they fail to state any claim for which relief may be granted. 

A. Constitutional Standard 

Plaintiffs spend considerable time discussing Jacobson v. Commonwealth of 

Massachusetts, 197 U.S. 11 (1905). Jacobson cautioned that judicial scrutiny of emergency 

public health measures should be reserved for actions that bear “no real or substantial relation to 

[the public health] or is, beyond all question, a plain, palpable invasion of rights secured by the 

fundamental law.” Id. at 27. Whether or not the Court applies Jacobson, see Agudath Israel of 

Am. v. Cuomo, 2020 WL 7691715 (2d Cir. Dec. 28, 2020), Plaintiffs fail to state a claim even 

under the normal standards of review.  

B. Plaintiffs do not state a Free Exercise Clause violation. 

“[T]he right of free exercise does not relieve an individual of the obligation to comply with a 

valid and neutral law of general applicability on the ground that the law proscribes (or 

prescribes) conduct that his religion prescribes (or proscribes).” Emp. Div., Dep’t of Human Res. 

 
25 https://accd.vermont.gov/news/update-new-work-safe-additions-be-smart-stay-safe-order. 

Case 2:20-cv-00218-wks   Document 20   Filed 01/25/21   Page 13 of 27



13 

 

of Or. v. Smith, 494 U.S. 872, 879 (1990). “[W]hen the government seeks to enforce a law that is 

neutral and generally applicable, it need only demonstrate a rational basis for its enforcement, 

even if enforcement of the law incidentally burdens religious practices.” Commack Self-Serv. 

Kosher Meats, Inc. v. Hooker, 680 F.3d 194, 212 (2d Cir. 2012) (quotation omitted). 

Plaintiffs seem to assert that EO 01-20 violates the Free Exercise Clause in two ways.  First, 

they rhetorically wonder “[h]ow then, can the State of Vermont openly permit assembly for 

camping and demonstrations while limiting it for religious purposes?” FAC ¶ 147. Plaintiffs 

allege no facts showing that the State’s restrictions on occupancy and gathering size are not 

neutral and generally applicable. The restrictions on places of worship are equal to or more 

permissive than restrictions that apply to other business, non-profit, and government operations.26 

Because restrictions on occupancy and gathering size are both neutral and generally applicable, 

rational basis review applies. The gathering restrictions are rationally related to the legitimate 

interest of reducing the spread of COVID-19 because the virus spreads through close contact.27  

Plaintiffs also state that “[a] government mandate to wear a face covering is a restraint on 

Plaintiffs ‘Liberty’ to worship God within breath as a manner of internalizing Spirit” and 

“impermissibly burden[s] Plaintiff’s sincerely held religious beliefs.” FAC ¶¶ 136-37. But 

Plaintiffs have not alleged that the State’s mask requirement singles out religion in any way. Nor 

could they. On the contrary, Addendum 2 to Amended and Restated Executive Order No. 01-20 

(“Addendum 2”), which sets out the mask requirement, provides that “Vermonters shall wear 

masks or cloth facial coverings over their nose and mouth any time they are in public spaces, 

 
26 Religious facilities and places of worship are restricted to “50 percent of fire safety occupancy or 1 person per 100 

square feet, whichever ensures physical distancing.” ACCD, Update 32 – New Work Safe Additions to the Be 

Smart, Stay Safe Order, § 7.4 (Dec. 22, 2020). No operation is subject to less strict limitations. See generally id.  
27 The Centers for Disease Control and Prevention (“CDC”) explains that “COVID-19 is thought to spread mainly 

through close contact from person to person, including between people who are physically near each other (within 

about 6 feet). People who are infected but do not show symptoms can also spread the virus to others.” See 

https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html (accessed 1/5/2021). 
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indoors or outdoors, where they come in contact with others from outside their households, 

especially in congregate settings, and where it is not possible to maintain a physical distance of 

at least six feet.”28 This requirement applies to Vermonters generally, and makes no distinction 

on the basis of religion. Therefore, it is both neutral and generally applicable, and is subject to 

rational basis review. Because a mask acts as a physical barrier to transmission of the COVID-19 

virus,29 it is rationally related to the legitimate state interest of reducing the spread of COVID-19. 

See Delaney, 2021 WL 42340, at *13 (holding mask mandate generally applicable and 

constitutional because “Governor Baker’s orders for all residents to wear masks are rationally 

related to the interest in stemming the spread of COVID-19”); Resurrection Sch. v. Gordon, No. 

1:20-CV-1016, 2020 WL 7639923, at *3 (W.D. Mich. Dec. 16, 2020) (holding “challenged face-

mask requirement is neutral and generally applicable” so “[a]ny burden on Plaintiffs’ religious 

practices is incidental, and therefore, the orders are not subject to strict scrutiny” and plaintiffs 

were unlikely to succeed on Free Exercise challenge). 

C. Plaintiffs do not state an Establishment Clause violation.  

Although Plaintiffs mention the Establishment Clause, FAC ¶ 138, 140, 227, they do not 

provide facts in support of this claim except possibly for their allegation that Plaintiff Tarrant, a 

musician, alleges that decreased church attendance causes her economic harm and violates all 

clauses of the First Amendment. FAC ¶ 227. Courts typically review three factors to determine 

whether government action violates the Establishment Clause: “First, the statute must have a 

 
28 Addendum 2 goes on to state a number of exceptions, discussed supra. 
29 The CDC has explained that “[e]xperimental and epidemiological data support community masking to reduce the 

spread of SARS-CoV-2. The prevention benefit of masking is derived from the combination of source control and 

personal protection for the mask wearer. The relationship between source control and personal protection is likely 

complementary and possibly synergistic, so that individual benefit increases with increasing community mask use . . 

. Adopting universal masking policies can help avert future lockdowns, especially if combined with other non-

pharmaceutical interventions such as social distancing, hand hygiene, and adequate ventilation.” See 

https://www.cdc.gov/coronavirus/2019-ncov/more/masking-science-sars-cov2.html (accessed 1/5/2021). 
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secular legislative purpose; second, its principal or primary effect must be one that neither 

advances nor inhibits religion; finally, the statute must not foster ‘an excessive government 

entanglement with religion.’” Lemon v. Kurtzman, 403 U.S. 602, 612–13 (1971) (citation 

omitted); see also Lighthouse Fellowship Church v. Northam, 458 F. Supp. 3d 418, 434 (E.D. 

Va. 2020) (holding plaintiffs unlikely to succeed in challenging COVID-19 restrictions under 

Establishment Clause). Plaintiffs fail to explain how EO 01-20 advances or inhibits religion or 

results in any entanglement between government and religion, let alone one that is “excessive.”   

D. Plaintiffs do not state a freedom of assembly claim. 

Plaintiffs state that “[t]he CDC, Vermont Department of Health, and the rest of the Executive 

branch of Vermont have issued numerous orders limiting or advocating against assembly for 

nearly every possible purpose except for the exercise of free speech.” FAC ¶ 146. Plaintiffs 

additionally state that “[t]he right to peaceably assemble” is violated because “the lockdowns and 

hysteria promulgated by Defendants have caused a . . . loss of income and the loss of the Plaintiff 

J Hogues’ opportunity to practice his vocation” of acting. Id. ¶ 190. It is not clear which part(s) 

of EO 01-20 Plaintiffs mean to challenge. As discussed above, to the extent they challenge the 

Stay Home/Stay Safe order, or any other superseded order or addendum, the challenge is moot.   

“The right of peaceable assembly is a right cognate to those of free speech and free press and 

is equally fundamental.” Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 578 (1980) 

(quotation omitted). “[T]he same analytical framework applies whether the First Amendment 

right being exercised is speech . . . or other ‘expressive activity’ such as assembly.” Johnson v. 

Perry, 859 F.3d 156, 171 (2d Cir. 2017). Even taking at face value Plaintiffs’ claim that the 

gathering or occupancy restrictions implicates their right to assemble, the claim fails. The right to 

assemble may be “[s]ubject to traditional time, place, and manner restrictions.”  Richmond 
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Newspapers, 448 U.S. at 578.  A content-neutral regulation must be “narrowly tailored to serve a 

significant governmental interest, and . . . leave open ample alternative channels for 

communication of the information.” Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) 

(citations omitted). “[T]he requirement of narrow tailoring is satisfied” if the “regulation 

promotes a substantial government interest that would be achieved less effectively absent the 

regulation.’” Id. at 799 (citations omitted). 

EO 01-20’s gathering restrictions are narrowly tailored. They are content-neutral because 

they are generally applicable, without regard to the content of the speech or the assembly. 

Reducing the spread of COVID-19 is a legitimate and substantial government interest.30 See 

Antietam Battlefield KOA v. Hogan, 461 F. Supp. 3d 214, 236 (D. Md. 2020) (holding COVID 

19-related gathering restrictions content-neutral and related to legitimate, substantial government 

interest). Health authorities widely acknowledge that COVID-19 is spread through close contact, 

may be spread through an asymptomatic carrier, and that danger of transmission increases within 

six feet of a carrier.31 Because occupancy and gathering restrictions reduce transmission and 

limit the number of people exposed to a carrier, the substantial government interest of reducing 

the spread of COVID-19 would be achieved less effectively without them.  

And EO 01-20’s restrictions leave open ample alternative channels for communication. “The 

requirement that ‘ample alternative channels’ exist does not imply that alternative channels must 

be perfect substitutes for those channels denied to plaintiffs by the regulation at hand; indeed, 

were we to interpret the requirement in this way, no alternative channels could ever be deemed 

 
30 See, e.g., Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 67 (2020) (stating that “[s]temming the 

spread of COVID–19 is unquestionably a compelling interest”). 
31 See, e.g., World Health Org., Transmission of SARS-COV-2: implications for infection prevention precautions 

(July 9, 2020), https://www.who.int/publications/i/item/modes-of-transmission-of-virus-causing-covid-19-

implications-for-ipc-precaution-recommendations (“It is clear from available evidence and experience, that limiting 

close contact between infected people and others is central to breaking chains of transmission of the virus causing 

COVID-19.”). 
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‘ample.’” Mastrovincenzo v. City of New York, 435 F.3d 78, 101 (2d Cir. 2006). Ample 

alternative channels exist. See Antietam Battlefield KOA, 461 F. Supp. 3d at 236 (holding “ban 

on gatherings larger than ten people leaves open several alternatives” including gathering “in 

groups of ten or fewer, and . . . communicat[ing] information in other ways such as through the 

Internet, newspaper, or signs”). Indeed, currently, “indoor arts, culture and entertainment 

organizations may allow 50 percent of fire occupancy or 1 person per 100 square feet,” and 

drive-in operations are permitted. See ACCD, Update 33 – New Work Safe Additions to the Be 

Smart, Stay Safe Order, § 8.3.32 

E. Plaintiffs do not state a violation of the right to travel. 

The right to travel encompasses: (1) “the right of a citizen of one State to enter and to leave 

another State”; (2) “the right to be treated as a welcome visitor rather than an unfriendly alien 

when temporarily present in the second State”; and (3) “for those travelers who elect to become 

permanent residents, the right to be treated like other citizens of that State.” Saenz v. Roe, 526 

U.S. 489, 500 (1999). “A state law implicates the right to travel when it actually deters such 

travel, when impeding travel is its primary objective, or when it uses any classification which 

serves to penalize the exercise of that right.” Carmichael v. Ige, 470 F. Supp. 3d 1133, 1145 (D. 

Haw. 2020). Laws burdening the right to travel are analyzed under strict scrutiny. Id. at 1146.  

Effective November 10, 2020, a quarantine requirement was implemented for anyone 

returning or traveling to Vermont for non-essential purposes “[d]ue to rising COVID-19 case 

 
32 Other courts that have considered freedom of assembly challenges to gathering limits during the COVID-19 

health crisis have rejected such claims. See, e.g., Legacy Church, Inc. v. Kunkel, 472 F. Supp. 3d 926, 1081 (D.N.M. 

2020) (holding order prohibiting mass gatherings in light of COVID-19 was permissible content-neutral time, place, 

manner restriction); Lighthouse Fellowship Church, 458 F. Supp. 3d at 437 (holding governor’s order limiting 

gatherings to ten people did not violate freedom of assembly). 
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counts across the Northeast.”33 See ACCD, Cross State Travel Information, https://accd.vermont. 

gov/covid-19/restart/cross-state-travel. The quarantine must be either fourteen days or seven 

days followed by a negative COVID-19 test. Id. EO 01-20 does not prevent any traveler—

Vermonter or non-Vermonter—from entering Vermont. See id. Indeed, visitors who drive 

directly to Vermont may complete their quarantine in their state of origin before arriving. Id. 

Anyone who completes the quarantine may then travel freely within Vermont. See id. 

Plaintiffs allege that their “businesses were adversely impacted due to prohibitions on travel 

that substantially interfered with this fundamental right. Further, demands of quarantine upon 

return, or entrance to Vermont on the presumption of ‘guilt’ of contagion violate due process and 

the right to travel.” FAC ¶ 148(1)(e). Plaintiffs do not clearly allege they have been prevented 

from traveling into, out of, or within Vermont. To the extent they allege Plaintiff Peyton was 

prevented from traveling out of state to attend trade shows, id. ¶ 192, this may well have been 

caused by the trade shows; many trade shows have been cancelled or postponed by their 

organizers in response to the risks of COVID-19 transmission.34   

EO 01-20 does not burden the right to travel because Plaintiffs do not allege it actually deters 

such travel, impeding travel is its primary objective, or it uses any classification penalizing the 

exercise of the right. Carmichael, 470 F. Supp. 3d at 1145. Even if it did, it would survive strict 

 
33 Prior to November 10, for most of the duration of the state of emergency, Amended and Restated EO 01-20 

required that all “[t]ravelers, including Vermonters, who visit or are from a county other than the counties identified 

in ACCD guidance as non-quarantine counties” complete a quarantine upon arrival or return to Vermont. EO 20-01 

§ (7)(i)(iii). “Quarantine counties” and “non-quarantine counties” are identified using “data regarding rates of 

COVID-19 infection, by county.” Amended and Restated EO 01-20 § (7)(i)(ii). Counties with rates of COVID-19 

infection below a predetermined threshold are determined to be “non-quarantine counties,” while counties with rates 

above that threshold are determined to be “quarantine counties.” Amended and Restated EO 01-20 requires the list 

of qualifying counties to be updated weekly based on current infection-rate data.   
34 E.g., Natural Products Expo East, an annual trade show for natural, organic and healthy products, cancelled its 

2020 trade show, explaining “[w]e’ve learned from surveys and conversations that many community members, 

including retail buyers, are not confident they will feel safe traveling to or attending a large event in September.” 

https://www.expoeast.com/en/venue-travel/covid-19-information.html (accessed 1/6/2021). 
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scrutiny because, as in Carmichael, the State “imposed the quarantine to prevent the importation 

and spread of COVID-19 and to avoid overwhelming the health care system, which are 

compelling state interests. And the quarantine is narrowly tailored because asymptomatic 

individuals can spread the disease, COVID-19 has an estimated 14-day incubation period, and it 

is unclear that there are less restrictive means to achieve [the State’s] stated interests.” Id.35  

F. Plaintiffs do not state a claim under the Takings Clause.  

Plaintiffs’ takings claim for past business closures is a claim for damages that is barred by 

sovereign immunity. FAC ¶ 144; see Cmty. Hous. Improvement Program v. City of New York, 

No. 19-CV-4087(EK)(RLM), 2020 WL 5819900, at *4 (E.D.N.Y. Sept. 30, 2020) (dismissing 

takings claims against New York state and commissioner in her official capacity). Plaintiffs’ 

claim for “future takings” is wholly speculative—precluding standing, see supra § 2, and 

precluding relief under Ex parte Young, which requires an “ongoing violation of a federal law,” 

Vega, 963 F.3d at 281—and is unripe, see Simmonds v. I.N.S., 326 F.3d 351, 356 (2d Cir. 2003). 

Even if relief were available, Plaintiffs would fail to state a claim. There are “two branches of 

Takings Clause cases: physical takings and regulatory takings,” and Plaintiffs have adequately 

alleged neither. 1256 Hertel Ave. Assocs., LLC v. Calloway, 761 F.3d 252, 263 (2d Cir. 2014).  

Plaintiffs have not alleged a physical taking. A physical taking occurs where the 

“government directly appropriates private property for its own use.” Horne v. Dep’t of Agric., 

576 U.S. 350, 357 (2015) (quotation omitted). No such appropriation occurred. See Exhibit A, 

Club Fitness, slip op. at 15 (holding EO 01-20 did not effect physical taking of gym). 

 
35 See also Page v. Cuomo, No. 1:20-CV-732, 2020 WL 4589329, at *11 (N.D.N.Y. Aug. 11, 2020) (dismissing 

plaintiff’s right-to-travel challenge to New York quarantine requirement); Bayley’s Campground Inc. v. Mills, 463 

F. Supp. 3d 22, 35 (D. Me. 2020) (holding plaintiffs unlikely to succeed in challenging quarantine restriction); Vt. 

Dep’t of Health, Coronavirus (COVID-19) Frequently Asked Questions, https://apps.health.vermont. 

gov/COVID/faq/#how-it-spreads (explaining symptoms may start two to fourteen days after exposure, not everyone 

infected has symptoms, and “[q]uarantine helps prevent the spread of COVID-19 before a person knows they are 

sick, or if they are infected with the virus and don’t have symptoms.”).   
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Plaintiffs have also not alleged a categorical regulatory taking, which may be found where a 

regulation “completely deprive[s] an owner of ‘all economically beneficial us[e]’ of her 

property.” Id. (quoting Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1019 (1992)). Courts will 

not find a complete deprivation where the deprivation is temporary. Tahoe-Sierra Pres. Council, 

Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 334 (2002) (“[T]he extreme categorical rule 

that any deprivation of all economic use, no matter how brief, constitutes a compensable taking 

surely cannot be sustained.”). Otherwise, such a rule would apply “to orders temporarily 

prohibiting access to crime scenes, businesses that violate health codes, fire-damaged buildings, 

or other areas that we cannot now foresee.” Id. at 335 (quotation omitted). EO 01-20 and its 

addenda did not completely deprive Plaintiffs of all economically beneficial uses of their 

property. As Plaintiffs acknowledge, non-essential businesses were required to close in-person 

business operations only “for a period of time.” FAC ¶ 144. No categorical taking occurred. See 

Exhibit A (holding EO 01-20 and addenda did not effect categorical regulatory taking of gym).  

Finally, Plaintiffs have not alleged a regulatory taking under Penn Central Transportation 

Company v. City of New York, 438 U.S. 104 (1978). Whether a Penn Central taking occurred is 

determined by weighing “the economic impact of the regulation on the claimant and, 

particularly, the extent to which the regulation has interfered with distinct investment-backed 

expectations” and “the ‘character of the governmental action’—for instance whether it amounts 

to a physical invasion or instead merely affects property interests through ‘some public program 

adjusting the benefits and burdens of economic life to promote the common good[.]’” Lingle v. 

Chevron U.S.A. Inc., 544 U.S. 528, 538-39 (2005) (quoting Penn Central, 438 U.S. at 124). The 

“central purpose of the Takings Clause” is “to bar Government from forcing some people alone 
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to bear public burdens which, in all fairness and justice, should be borne by the public as a 

whole.” Murr v. Wisconsin, 137 S. Ct. 1933, 1950 (2017) (quotation omitted).  

A Penn Central taking did not occur here. See Exhibit A, Club Fitness, slip op. at 19 

(holding temporary closure of gym was not Penn Central taking). Even if the first two factors 

weighed in Plaintiffs’ favor—and it is not apparent that they do, based on Plaintiffs’ bald 

allegations—given that “[t]he Executive Order result[ed] in only a temporary loss of the use of . . 

. business premises, and the Governor’s reason for imposing said restrictions on the use of their 

property” was “to protect the lives and health of millions,” this “undoubtedly constitutes a classic 

example of the use of the police power to protect the lives, health, morals, comfort, and general 

welfare of the people,” and therefore no taking occurred. Friends of Danny DeVito v. Wolf, 227 

A.3d 872, 895–96 (Pa. 2020).36 

G. Plaintiffs do not state a claim for violation of procedural due process. 

Procedural due process requires that “a deprivation of life, liberty, or property be preceded by 

notice and opportunity for hearing appropriate to the nature of the case.” Ceja v. Vacca, 503 F. 

App’x 20, 22 (2d Cir. 2012) (summary order) (quoting Cleveland Bd. of Educ. v. Loudermill, 

470 U.S. 532, 542 (1985)). However, if a matter is one in which “all are equally concerned,” due 

process rights do not attach. Bi-Metallic Inv. Co. v. State Bd. of Equalization, 239 U.S. 441, 445 

(1915); see also Hartman v. Acton, No. 2:20-CV-1952, 2020 WL 1932896, at *7 (S.D. Ohio 

 
36 See also, e.g., Luke’s Catering Serv., LLC v. Cuomo, No. 20-CV-1086S, 2020 WL 5425008, at *12 (W.D.N.Y. 

Sept. 10, 2020) (holding COVID 19-related executive order was “a temporary and proper exercise of the police 

power to protect the health and safety of the community, which weighs against a taking” and plaintiffs were unlikely 

to prevail on takings claim); Lebanon Valley Auto Racing Corp. v. Cuomo, No. 20CV0804LEKTWD, 2020 WL 

4596921, at *9 (N.D.N.Y. Aug. 11, 2020) (dismissing takings claim because “New York’s executive branch has 

shifted the benefits and burdens of economic life in an effort to keep its citizens safe during a deadly pandemic. Put 

differently, the state has enacted permissible governmental directives used to address the current public health 

emergency.”). Moreover, to the extent Plaintiffs are merely alleging that EO 01-20 frustrated their business ventures, 

this does not suffice to state a takings claim. Savage v. Mills, No. 1:20-CV-00165-LEW, 2020 WL 4572314, at *9 

(D. Me. Aug. 7, 2020) (“To state a taking claim, it is not enough to allege that government conduct frustrated a 

business enterprise, as Plaintiffs have alleged here.”). 
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Apr. 21, 2020) (noting procedural due process protections are “not required at all . . . where the 

State has issued a generally applicable law or order” such as COVID-19 restriction). Plaintiffs 

assert that various parts of EO 01-20 denied them due process. However, EO 01-20 contains 

generally applicable restrictions designed to protect public health, and therefore procedural due 

process rights do not attach. See Bimbers Delwood, Inc. v. James, No. 20-CV-1043S, 2020 WL 

6158612, at *15 (W.D.N.Y. Oct. 21, 2020) (holding “challenged Executive Orders are legislative 

in nature” so “[i]ndividual procedural due process protections therefore do not apply”). 

H. Plaintiffs do not state a claim for violation of substantive due process, including the right 

to privacy. 

 

“The Due Process Clause of the Fourteenth Amendment includes a substantive component 

that protects certain individual liberties from state interference.” Six v. Newsom, 462 F. Supp. 3d 

1060, 1069 (C.D. Cal. 2020) (holding plaintiffs unlikely to succeed on substantive due process 

challenge to COVID-19 restrictions) (quotation omitted). “Substantive due process has, 

therefore, been largely confined to protecting fundamental liberty interests, such as marriage, 

procreation, contraception, family relationships, child rearing, education and a person’s bodily 

integrity, which are ‘deeply rooted in this Nation’s history and tradition.’” Id. (quotation 

omitted). It “bars certain arbitrary, wrongful government actions regardless of the fairness of the 

procedures used to implement them.” Foucha v. Louisiana, 504 U.S. 71, 80 (1992) (quotation 

omitted). In a substantive due process claim, “[t]o prevail when challenging executive action that 

infringes a protected right, a plaintiff must show not just that the action was literally arbitrary, 

but that it was ‘arbitrary in the constitutional sense.’” O’Connor v. Pierson, 426 F.3d 187, 203 

(2d Cir. 2005) (quotation omitted). “Mere irrationality is not enough: ‘only the most egregious 

official conduct,’ conduct that ‘shocks the conscience,’ will subject the government to liability 

for a substantive due process violation based on executive action.” Id.  
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Plaintiffs fail to allege a substantive due process claim. “At best, [they have] alleged state 

action that might be considered ‘incorrect or ill-advised.’” Page v. Cuomo, No. 1:20-CV-732, 

2020 WL 4589329, at *12 (N.D.N.Y. Aug. 11, 2020) (holding plaintiff challenging COVID-19 

restrictions “failed to state a substantive due process claim”). “There is nothing conscience-

shocking about the Executive Order.” Id.; see also SH3 Health Consulting, LLC v. Page, 459 F. 

Supp. 3d 1212, 1226 (E.D. Mo. 2020) (holding plaintiffs challenging COVID-19-related stay-

home order “have not established a substantive due process violation”).  

Plaintiffs also claim their right to privacy has been violated due to “contact tracing, invasive 

testing for COVID-19 (despite its minor risk), and other items such as wearing masks.” FAC 

¶ 130. They allege no facts indicating how their privacy rights have been violated. Plaintiffs do 

not even claim they have been subject to contract tracing or required to engage in testing. They 

cite Roe v. Wade, 410 U.S. 113 (1973), but do not explain how privacy rights regarding abortion 

access relate to EO 01-20, nor how any cognizable right to privacy is otherwise implicated.   

I. Plaintiffs do not state a claim under the Second Amendment. 

Plaintiffs assert that “[t]he Second Amendment, Right to Bear Arms has been interfered 

with,” FAC ¶ 148(2), but do not explain how EO 01-20 interfered with their Second Amendment 

rights. They do not allege that they were at any time engaged in the business of selling firearms, 

were prevented from purchasing a firearm, or even attempted to do so. As Plaintiffs’ references 

to the Second Amendment are nothing more than “naked assertion[s]” devoid of “further factual 

enhancement,” they fail to state a claim. Iqbal, 556 U.S. at 678. 

J. Plaintiffs do not state an Equal Protection claim. 

“The Equal Protection Clause of the Fourteenth Amendment commands that no State shall 

‘deny to any person within its jurisdiction the equal protection of the laws,’ which is essentially a 
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direction that all persons similarly situated should be treated alike.” City of Cleburne, Tex. v. 

Cleburne Living Ctr., 473 U.S. 432, 439 (1985). Generally, “legislation is presumed to be valid 

and will be sustained if the classification drawn by the statute is rationally related to a legitimate 

state interest.” Id. at 440. “When social or economic legislation is at issue, the Equal Protection 

Clause allows the States wide latitude and the Constitution presumes that even improvident 

decisions will eventually be rectified by the democratic processes.” Id. (citations omitted). Laws 

that do not “burden a fundamental right or draw distinctions based on a suspect classification” 

will be upheld “if they are rationally related to a legitimate governmental interest.” Nicholas v. 

Tucker, 114 F.3d 17, 20 (2d Cir. 1997). 

Plaintiffs do not explain how EO 01-20 discriminates on the basis of any classification, let 

alone a suspect classification. Nor do they allege that they have been treated differently from 

anyone similarly situated. Plaintiffs therefore fail to state an equal protection claim. See, e.g., 

Bimber’s Delwood, Inc., 2020 WL 6158612, at *18 (holding “generic[] alleg[ations] . . . are 

insufficient to support an equal protection claim”).37 

K. Plaintiffs do not state claims for violations of “other rights” and the Ninth Amendment. 

 

Finally, Plaintiffs allege that various other “fundamental rights” have been violated, 

including “the right to breathe unimpeded,”38 “the right to control one’s movements in space in 

relation to other consenting and competent adults,” “the right to attend school,” and “the right to 

work at one’s lawful profession,”39 among others. See FAC ¶ 174. Plaintiffs do not explain 

 
37 See also, e.g., Vill. of Orland Park v. Pritzker, 475 F. Supp. 3d 866, 886 (N.D. Ill. 2020) (holding 

“[d]istinguishing bars and restaurants from other types of establishments does not constitute a suspect classification” 

and governor’s order survived rational basis review); World Gym, Inc, 474 F. Supp. 3d at 432 (noting that equal 

protection challenge to gym closures would be subject to rational basis review and “courts reviewing business 

closures due to COVID-19 have consistently applied rational basis review”).  
38 Plaintiffs elsewhere acknowledge that “the right to freely breathe” is an “undeclared” right. FAC ¶ 132. 
39 “Time and again, the Supreme Court has determined that there is no fundamental right to a job, or right to work.” 

Henry v. DeSantis, 461 F. Supp. 3d 1244, 1255 (S.D. Fla. 2020). See also Prof’l Beauty Fed’n of Cal. v. Newsom, 

 

Case 2:20-cv-00218-wks   Document 20   Filed 01/25/21   Page 25 of 27



25 

 

which parts of EO 01-20 they believe violate these liberties, do not provide factual enhancement 

to indicate how they have been denied these rights, and point to no case law to suggest 

heightened scrutiny applies to the alleged violations. To the extent these rights are protected by 

the Constitution, Plaintiffs have personally experienced these alleged violations, and Defendants 

caused any of them, rational basis review applies. As explained above, any provision of EO 01-

20 to which Plaintiffs may be referring is rationally related to the legitimate interest of reducing 

the spread of COVID-19.   

Finally, although Plaintiffs invoke the Ninth Amendment, which provides that “[t]he 

enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage 

others retained by the people,” U.S. Const. amend. IX, courts have consistently held that “[t]he 

Ninth Amendment is not an independent source of individual rights; rather, it provides a ‘rule of 

construction’ that we apply in certain cases.” Jenkins v. Comm’r, 483 F.3d 90, 92 (2d Cir. 2007).   

CONCLUSION 

 

For the foregoing reasons, Defendants respectfully request that the Court grant  

this motion and dismiss all claims against them. For any claims that are not dismissed, 

Defendants request the Court require a more definite statement pursuant to F.R.C.P. 12(e). 

DATED at Montpelier, Vermont this 25th day of January 2021. 

       STATE OF VERMONT 

THOMAS J. DONOVAN, JR. 

ATTORNEY GENERAL 

 

By:                                  

Ryan Kane 

Matthew Phillips* 

Rachel Smith 

Assistant Attorneys General 

 
No. 2:20-CV-04275-RGK-AS, 2020 WL 3056126, at *8 (C.D. Cal. June 8, 2020) (“The right to work is not a 

fundamental right; laws affecting the right to work are subject to rational basis review.”). 
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